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Preface 

Today as never before the courts are being called upon to 
solve the perplexing problems of school flnance. Although the 
legal ciuestlons are many and complex, two major thrusts of 
cases are apparent, one is toward establishment of judicial 
standards for equal treatment of children attending public 
schools and the other involves the pervasive question of public 
aid for parochial schools. It is these two important issues to 
wln:ch the authors of this book address themselves. Chapters 
one tlirough six are devoted to a legal analysis of^fiscal In- 
equality among school attendance units, among school districts 
and among states. Chapters seven through nine provide a pro 
and con discussion of public aid to parochial schools. Both the 
legal and economic aspects of alternative flnancing schemes 
are brought into play. 

The authors have been drawn from various fields and 
represent a wide range of perspectives and interests. Professors 
Alexander, Holmes, Johns, Jordan and Rossmiller are from 
the field of educational administration in general, and school 
finance in particular. All have been deeply involved in the 
analysis and design of state school support programs for sev= 
eral years. Professors Hornby and Lucas are faculty mem.bers 
in outstanding colleges of law. Professors Goddard and Goff^ 
man are from the field of economics and participated in variouB 
efforts of the National Educational Finance Project and the 
President's Commission on School Pinance. The chapters con- 
cerning flnancing of non-public schools writ' in by McManus 
and Doerr, two articulate spokesmen on the issue, represent 
different points of view. 



In this discussion of equity in financing the public schools 
and the constitutionality of aid to parochial schools, certain 
authors are obviously advocatei for particular positions, tha 
reader is cautioned to keep this in mind as he reads tach chap- 
ter; The goal of the editors has been to present a resource book 
which will provide guidance for school fiscal planners as they 
develop state school support programs. 

This volume is a compilation of papers presented to a con= 
ference on law and education held in Indianapolis, Indiana in 
the Spring of 1972. The conference was sponsored by the 
National Educational Finance Project in cooperation with Phi 
Delta Kappa, The University Council of Educational Admini= 
stration, The University of Florida, The University of Virginia 
and Indiana University, 



November, 1972 



Kern Alexander 
K, Forbis Jordan 



CHAPTER 1 



Constitutional Methods of Financing 
Public Schools 

IC. FoRiiis Jordan and Kern Alexander 

During the past few years the coiistltutional rights of stu- 
dents havG been continually expanded^ placing new limitations 
and restrictions on the police power of the state to regulate and 
control education.* Courts once obliquely maintained that edu- 
cation was a privilege bestowed upon the individual by the 
goodwill of the state and that it could be altered or even taken 
away at state discretion. Todayj howoverj this judicial attitude 
has changed to the concept that the student now possesses a 
constitutional right to an education. The theory that education 
is a right has manifested itself in constitutional protections for 
students in both the substantive and procedural aspects of 
constitutional law. 

The equal protection clause of the 14th Amendment has been 
the primary vehicle by which the courts have expanded indl- 
vidual rights. With the desegregation cases as the basic source 
of precedent^ the courts have recently reached the point of in- 
voking equal protection rights as a means of forcing redistri- 
bution of state tax funds for education. The cases harbor 
vast legal implications^ not the least of which is their Impact on 
the traditional role of the legislature \vith regard to govern- 

The authors are reipectively: Profeiior, Education^ Administration, 
Univgrsifcy of Florida, and Reiearch Direetoi', National Edueational Fin- 
ance Pi'oject; and Profesior, Educational Administration, University of 
Florida, and Dii'Gctor, National Edncational Finance Project 
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mental finance. Of all of the powers possessed by the legisla- 
tive branch of government, the discretionary power to tax 
and diitribute risources is the most fundamental and jealous^ 
ly guarded. 

These cases, therefore^ represent a giant step in constitu- 
tional legal precedent because they involve limitations not only 
on the police power of the state to regulate and control educa- 
tion but also restrict a state's power to devise and regulate its 
own system of taxation. Both of these issues have traditionally 
formed almost entirely separate precedents in constitutional 
law. This discussion wiU give the reader a view of these prece- 
dents as they affect both the police power of the state to provide 
for education and the constitutional limitations on state tax- 
ation as they impact on alternative methods for state school 
financing. 

The unique feature of the early cases is that they contested 
the constitutionality of state school finance programs only from 
the position of taxation. In these situations the taxpayer was 
usually the agrieved party and was, in the tradition of most 
taxpayers, simply instituting the action to save himself a few 
tax dollars. The most recent cases depart generally from the 
taxpayer equity argument and approach the Issue of equaliza- 
tion of resources from that of the aggrieved student, the student 
maintainiiig that his educational opportunity should not be 
dependent on the fiscal ability of his school district. This issue 
cannot, of course, be totally removed from the purview of tax- 
ation and the power of the state to set up whatever tax system 
it chooses. In addition to the issue of equalization of resources, 
other legal and educational questions ar© raised which ask, does 
the state have an affirmative constitutional duty to compensate 
for variations in educational needs among children? Must tlie 
state correct for educational disabilities and disparities which 
may be the result of social, economic, or individual mental or 
physical deficiencies? 

THE COURTS^ TRADITIONAL POSITION 

Nonintervention has been the password for decades when 
courts have been asked to examine the constitutionality of 
legislatively prescribed methods of taxation for flnancing of 
education. The courts have steadfastly adhered to the philoso- 
phy that an act of the legislature will not be rendered invalid 
unless the act without a doubt violates certain prescribed con- 
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stitutional standards. With regard to the constitutionality of 
state school finance programs, the courts have only been asked 
to determine whether such programs create unconstitutional 
classifications or violate equality and uniformity of taxation 
requirements. The equal protection clause of the 14th Amend- 
ment enconipasgeSi but' is not limited to, the same protections 
as the equality and uniformity of taxation provisions of most 
state constitutions. Even though the federal equal protection 
clause encompasses much more than mero equality and unu 
formity of taxation, iti broader aspects were not invoked to 
challenge state school finance programs until recently. 

Practically all state constitutions have the equivalent of an 
"equal protection'' provision — that is, some constitutional re- 
striction against ''unreasonable classiflcations,'' While the 
United States Supreme Court has the last word regarding "rea- 
sonableness'- under the federal equal protection clause, state 
courts have the last word as to the meaning of reasonableness 
under their respective state constitutions. The primary problem 
is, of course, the definition of reasonableness with regard to 
appropriate classlflcation. There are apparently no universally 
applicable tests by which to determine the reasonableneis or 
unreasonablenesss of a classiflcation. The cases merely Indicate 
a vague outline and in some instances a given basis may be 
valid with respect to one tax and invalid with another, 

The equal protection clause of the 14th Amendment is no 
stranger to disputes over the distribution of school funds. As 
early as 1912 the Supreme Court of Maine In Sawyer ^^ Gil- 
more- handed down an opinion which drew a hard and fast line 
betw^een judicial and legislative prerogative saying that: 

The method of distributing the proceeds of such a tax 
rests in the wise discretion and sound judgment of the 
Legislature, If this discretion is unwisely exercised, the 
remedy is with the people, and not %vith the court, , . . 
We are not to substitute our judgment for that of a 
coordinate branch of government working within its 
constitutional limits* 

, . . In order that taxation may be equal and uniform in 



fits arising therefrom should be enjoyed by all the people 
In equal degree, nor that each one of the people should 
participate in each particular benefit* 
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(luestion rather curtly by pointing out that the object of the 
14th Amendment was to prohibit discriminatory legishition and 
did not apply where all persons subject to a Uiw are treated 
alike in both privileges conferred and liabilities imposed. Fur*- 
ther, the court quoting the United States Supreme Court said; 

The provision in the Fourteenth Amendnient that no state 
shall deny any person within its jurisdiction the equal 
protectimi of the laws was not intended to prevent a state 
from adjusting its system of ta>;atton in all proper and 
reasonable w^ays,'^ 

The logic conveyed in this case reflected a judicial philosophy 
whicli was rehed upon for over half a century. The courts stead- 
fastly refused to apply state constitutional uniformity and 
equality of taxing provisions to school fund distribution for- 
mulas. In all fairness to the courts^ howeverj seldom if ever wm 
a statute challenged where the legishiture was not attempting 
itself to move toward greater equity in distribution of resources 
among school districts. Plaintiffs were typically attempting to 
retard such progress. Indeed; In most caseSj state equality of 
taxation and the federal Constitution were invoked in an at- 
tempt to prevent the equalization of resources among school 
districts. 

In a relatively recent case in South Dakota, Dean v. Coddbig- 
ton,^ the constitutional equality and uniformity arguments were 
again raised in an attempt to prevent the initiation of a founda- 
tion or equalisation program. The plaintiff, a taxpayer, asserted 
that the state foundation program act was unconstitutional, 
violating both the equal and uniform provision of the South 
Dakota constitution and the equal protection clause of the 14th 
Amendment. 

The plaintiff admitted that the taxes were probably uni- 
formly raised, but contended that the uniformity requirement 
is not satisfied unless the funds derived from the taxes are 
uniformly distributed. The court, in upholding the constitution- 
ality of the foundation program, commented on equality and 
uniformity of taxation of both the state and federal constitu- 
tions and then laid dow^n guidelinis to govern the legislature's 
apportionment of public funds. First, the court pointed out that 
the test of the uniformity of taxation provision under the South 
Dakota constitution was substantially the same as that requirid 
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by the 14th Amendment to the United States Constitiition. The 
rule was stated by the court as; 

It is generally held that the constitutional provisions 
requiring equality and uniformity relate to the levy of 
taxes and not to the distribution or application of the 
revenue derived therefrom; and hence statutes relative 
to the distribution or application of such money cannot 
be held invalid on this ground/^ 

In justifying state taxation programs the courts have not 
always adhered strictly to their philosophy of separation be- 
tween taxation and distribution of revenues, Indeed, a court Ie 
forced into this very dilemma when it seiks to justify a legis= 
lative act on the basis of its rationality. In fact, the court In 
seeking to determine the reasonablenesa of a classiflcation can- 
not avoid analyzing the impact of tax revenues on local school 
districts. Such an analysis forces a court to look at such things 
^ as fiscal ability, educational needs, high costs of programSj and 
other conditions peculiar to particular school districts, 

Courts have been hesitant to invalidate legislative acta on 
the basis of unconstitutional classiflcation because the source 
of taxation is often tightly interwoven with the government's^ 
plan for distribution of funds to local districts,*^ The essence of 
an illegal constitutional classification is to arbitrarily classify 
local districts or persons with no regard for their actual con- 
ditions or needs. The United States Court of Appeals^ Ninth 
Circuit speaks of this as fitting tax programs to needs: 

Traditionally classification has been a device for fitting 
tax programs to local needs and usages in order to achieve 
an eciuitable distribution of the tax burden. It has, be- 
cause of thiSj been pointed out that in taxationj even 
more than in other fields^ legislatures possess the greatist 
freedom of classiflcation. Since the members of a legis- 
lature necessarily enjoy a familiarity with local condi- 
tions which this court cannot have^ the presumption of 
constitutionality can be overcome only by the most ex* 
plicit demonstration that a classiflcation is a hostile and 
oppressive discrimination against particular persons and 
classes. The burden is on the one attacking the legislative 
arrangement to negative every conceivable basis which 
might support it,' 

Q The Ninth Circuit Court of Appeals made this statement 

with reference" to a case testing an Alaskan statute which levied 
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property taxes among various types of ffovernmiiital units for 
the purpose of supporting municipal and public school func- 
tions. The principal claim of inequality arose essentially not 
from lack of uniformity in the taxation but rather from the 
fact that the property tax collected in a municipality or school 
district could be retained by the collecting entity while such 
property taxes collected outside the designated municipalitiei 
and school districts reverted to the territorial treasurer. The 
court, in answering this charge, said that in the absence of 
unquestionable systematic geoffraphical discrimination,* no re- 
quirements of equality and uniformity of the Organic Act of 
Alaska or the equal protection clause of the 14th Amendment 
limit the power of the legislature in respect to allocation and 
distribution of public funds." 

Even though the court denied that equality and uniformity 
of taxation requirements of both state and federal constltutioni 
applied to the distribution of fundSi the court proceeded never- 
theless to lay down ''guiding principles" which govern the 
legislatures' distribution of tax funds. 

Quoting Corjni& Jwis Secundum,''' the court said: 

In the absence of contitutional regulation the method of 
apportioulng and distributing a school fund, accruing 
from taxes or other revenue, rests in the wise discretion 
of the state legislature, which method^ in the absence of 
abuse of discretion or violation of some constitutional 
provision, cannot be interferred with by the courts. , . , 
the fact that the fund is distributed unequally among 
the different districts or political subdivisions does not 
render it invalid. 

In other words, the needs of the various types of school dis^ 
tricts and the reiulting impact of methods of taxation are 
matters which are to be determined by the leglsJature, 

SCHOOL DISTRICT WEALTH AND 
THE CHILD'S EDUCATION 

The importance of an education has been presumed to be 
a constitutionally protected right at least since the Supreme 
Court in BrowvP said : 
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Today, education is perhaps the most important function 
of state and local government. » . , In these days, it is 
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doubtful that any child may reasonably be expected to suc- 
ceed in life if he is denied the opportunity of an educa^ 
tion» Such an opportunity, where the state has undertaken 
to provide it, is a right which must be made available to 
all on equal termi. 

Thii statement by the court has two important aspects: 
first, it conflrmed the Supreme Court's recognition of the 
state's responsibility to provide education; secDnd, it also 
pointed out that education was of such importance that it was 
a constitutionally protected right which must be provided to 
all on equal terns. This philosophy has been echoed several 
timei since by the Court,''^ 

Arthur Wiie In 1965 advanced the theory that ainca educa^ 
tion was a conitltutionally protected right and must be pro- 
vided to all on equal terms, a state which gives fewer dollara 
for the child in a poorer school district may be denying the 
child his constitutional rights.^* Wise argued that the state 
had no reasonable constitutional basis on which to juitify 
making a chlld^s education contingent on the wealth of his 
school district. The United States Supreme Court had laid the 
groundwork for such a conclusion by previously holdinf that to 
classify persons on either the basis of poverty" or on the basis 
of their location, homesite, or occupation was unreasonable.^^ 

This rationale characterizes most of the recent school finance 
decliions, that Is, the quality of a chlld^s education cannot be 
contingent upon the wealth of his school district, A state and 
local taxing and fund distribution system which Is based on 
the property wealth of the local school district is unconstitu- 
tional 

In S&rrano v. PriesV' in 1971, the California Supreme 
Court handed down a well reasoned decision which strongly 
documents the establishment of the new equal protec- 
tion precedent. The court here spoke of equalisation only in 
terms of the relative wealth or flscal ability of the local school 
districts as measured In terms of property valuation. It did 
not attempt to define the equal protection argument in terais 
of educational needs of children or educational programs. In 
fact, the court was forced to distinguish cases which had sought 
to relate equal protection to educational needs to avoid adverse 
precedent previously established by the United States Supreme 
Court. 

After reviewing precedenti established In desegrigation,i« 
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criminal law^^^ and voting rights cases* the court concluded, 
"we are convinced that the distinctive and priceless function of 
education in our society warrants, indeed compels, our treat- 
ing it as a fundamental interest," With regard to wealth as a 
"suspect classiflcation" the court reh^ed on inferences made by 
the United States Supreme Court to the effect that **lines drawn 
' = on the basis of wealth or property, like those of race, are tra- 

tionally disfavorad,"-^ This established, to the satisfaction of 
the court, that wealth was a "suspect classification*** The court 
' then critically analyzed the present California finance system 
and pointed out that although the basic state aid program in 
California tends to equalize among school districts, the total 
system, including state and local funds combined^ creates great 
disparities in school revenues and the system as a whole gen- 
erates school revenue proportional to the wealth of the indi^ 
vidual school district. 

Finally, after concluding that education was a ■ -fundamental 
interest** and property wealth was a **suspect clasiiflcation,*' 
the court then applied the "strict scrutiny" itandard to de- 
teimlne if the financing system was '^necessary to accomplish 
a compilling state interest/* The defendant sought to establish 
a compelling state interest by alleging that the state school 
finance program in California "stren^hened and encouraged 
local responsibihty for control of public education,** essentially 
maintaining that local control of education was inseparable 
from local discretion in flnanclng. The court acknowledged that 
local administrative control of education may be a compelling 
state interest but denied that the present system of financing 
was necessary to further that interest. The court said, '*No 
matter how the state decides to finance its system of public 
education^ it can still leave this decision-making power in the 
hands of local districts.-* 

The defense also assarted that a "compelUng interest** of 
the state is to allow the local school diitrict the authority to 
choose how much it wishes to spend for education of its chil- 
dren. Countering this arguxnentj the court pointed out that the 
poor school district did not have such a choice and could not 
so long as the assessed valuation of property was the major 
determinant of how much it could spend for schools. 

The poor district cannot freely choose to tak itself into - 
Q an excellence which its tax rolls cannot provide. Far from 
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being necessary to promote local fiscal choice, the present 
flnancing system actually deprives the less wealthy dis- 
tricts of that option. 

Striking down this and other arguments by the defense, the 
court held that the state did not have a '-compellinff interest" 
in classifying children according to the wealth of the school 
distiriGt. Said smother way^ a statutory classification which 
makes the quality of a child's education depiiident on the 
wealth of the school district is unconstltutionaL 

Clusely following Smrmo, a United States District Court In 
Minnesota entertained a class action suit^^-^ wherein plaintiffs 
alleged denial of equal protection and violation of the Civil 
Rights Aci-^ Plaintiffs showed that rich districts in Minnesota 
enjoy both lower rates and higher spending. The court, in 
viewing the facts, arrived at the Inescapable conclusions that, 
"The level of spending for publicly financed iducation in Minne^ 
sota is profoundly affectid by the wealth of each school district/* 
Education was considered to be a "fundamental interest** and 
wealth to be a '^suspect classiflcation*' as held in Serrano. 

When the state defended its finance system by claiming 
that local control was a "compelling interest " the court pointed 
out that the state by creating erratic disparities in the economic 
power of the local district has itself llmitid local initiative, 
with poor districts having to spend low with high taxes and 
rich districts spending high with low taxes. The court further 
observed that local control and local financing are not inexpli^^ 
eably intertwined; local administrative control and local effort 
can be maintained even though wealth is held neutraL Finally, 
the court concluded that the plaintiffs stated an appropriate 
cause of action and that a ^'system of public school flnancing 
which makes spending per pupil a function of the school dis- 
trict's wealth violatis the equal protGctlon guarantee of the 
Fourteenth Amendment," 

A signlflcant decision by a federal three-judge court in 
Texas followed both the California and Minnesota cases and 
reached the same conclusion*^* Here It was held that plaintlflfe 
had been denied equal protection of the laws by the Texas 
system of flnancing its public schools. Plaintiffs contended that 
the educational finance system of the state makes education a 
function of the local property tax base, In ''strict scrutiny" 
of the Texas system, a survey of 110 school districts in Texas 
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indicated that the school districts with over $100,000 market 
value of property enjoyed a tax rati per $100 of only thirty^ 
one cents, while the poorest four diitrlcts with less than $10,000 
in property per pupil had more than double the tax burden of 
seventy cents per |100 property valuation. The lower rate of 
the rich districts yielded $586 par pupil while the higher rate 
in the poorer districts yielded only $60 per pupil. Relying on 
these data the court observed that the school finance system of 
Texas erroneously assumes that the value of property in various 
districts will be sufflciently equal to maintain comparable ex» 
penditures among districts. This inequality is not corrected to 
any substantial degree by state funds^ becauie when all state 
and local funds were combined^ the poor district of Edgewood 
had only $231 per pupil while the rich district of Alamo 
Heights had $548. Expert testimony substantiated that the 
Texas system of school finance * -tends to subsidize ^ the rich at 
the expense of the poor." 

To correct this Unconstitutional inequality, RodrigUBz eitab- 
lished a standard of '^fiscal neutrality " As was the case in 
both Serrmo and Van Dusaj'tz, the court maintained that fiscal 
neutrality did not require that all educational expenditures be 
equal for each child. The standcnrd simply requires that '*the 
quality of public education may not be a function of wealth, 
other than the wealth of the state as a whole,'* 

In commenting further on educational expenditures, Rod- 
rigtmz made it clear that the "fiscal neutrality" standard does 
not Involve the court In the Intricacies of afflrmatively requiring 
expenditures be made in a certain manner. "On the contrary^ 
the state may adopt the flnancial scheme desired so long 
as the variations in wealth among the governmentally chosen 
units do not eflPect spending for the education of any child." 

The Rodrigimz court mads it very clear that It would not 
become Involved In the nebulous concept of educational needs. 
Such an undertaking would involve the court in **endleis re- 
search and evaluation for which the judiciary is ilUsulted/' 
To the court, judicially manageable standards could only be 
established along the defluable lines of valuation of property 
Wialth, 

AFFIRMATIVE DUTY TO CORRECT FOR 
EDUCATIONAL NEEDS 

Q Contemporaneous with and even preceding the fiscal neu- 
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trality cases is another type of case which promiies to be the 
focal point of much litigation in the future. Educators for some 
time have recognized that all children cannot be educated 
equally with equal resources* Some children with special learn- 
ing deficiencies caused by cultural deprivation or mental or 
physical incapacities must be given special educational services. 
On reflection, no one can sensibly contend that a non-English 
speaking child or a child with spiech or hearing difBculties 
does not need special instructional programs. Such programs 
cost more than regular programs geared to normal children 
possessing no particular learning, disorders or deficiencies. The 
higher costs of such programs have been documented by the 
National Educational Finance Project,^- Today, some state aid 
programs partially take into account the differences in educa- 
tional needs of children with high cost learning problems* Most 
state flnance programs^ however, do not adequately measure 
or compensate such educational needs by providing proportion- 
ately greater funds to school districts with high incidences of 
high cost children. Since education is generally considered by 
the courts today to be a "fundamental right/' can state legis- 
latures constitutionally avoid recognizing special learning prob- 
lems? Is a child denied his constitutional right of an equal 
education if he cannot hear the teacher, cannot enunciate his 
words clearly enough to progress In school normally or his 
cultural background has placed him. at such a learning deficit 
that he will be unable ever to catch up or compete? In such 
cases, equal eKpenditures or regular programs for all children 
may provide equal learning opportunity for normal, middle 
class children but attendance in such regular middle class edu- 
cational programs by the physically, mentally or culturally de- 
prived provides for less than equal educational opportunity, 

A fundamental legal question is whether a state's responsi- 
bility to provide a child with an opportunity for equal education 
is successfully discharged where no recognition Is given to 
individual needs and deflclencles. Should a state's constitutional 
responsibility to the child be elevated from simply providing 
equal access to dollars to a level of giving children equal access 
to educational programs as mandated by the educational needs 
of children? 

The courts to date have dealt only superflcially with the 
pervasive problems of educational needs. Two cases representi 
at this time» the judicial precedent in this realm, In both cases 
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the courts declined to place constitutional limitations on thg 
legislative power to allocate funds for iducatlon. In the firgt 
of these decisions, Mclnnis v. Shwpiro^^ the United States Dis^ 
trwt Court for the Northern District of Illinois held that the 
Illinois state system of school finance was not unconstitutional 
as violative of the Equal Protection and due process clauses of 
the Fourteent'i Amendment, Since Mclnma was summarily 
affirmed by the Supreme Court of the United States/^^ this 
statement probably represents precedent at this time.-^ This Is 
true in spite of the CaHfornia Supreme Court-s attempt to 
^ distinguish Mclnnis solely on the contention that McInniB in- 
volved only a plea for equalization in terms of educational 
needs. The plaintiffs in Mclmvis did not clearly state either 
the fiscal equalization issue or the edu^tional need Issue. With 
regard to variation in property wealth, the plaintiff was prob- 
ably IntentionalJy evasive since the four districts involved were 
not, in fact, property poor. As far as educational needs were 
concerned the plaintiff districti claimed high incidence of hi^ 
need children, but did not adequately support their claim with 
data showing precisely the additional costs of special programs 
for high need children. In view of the lack of information and 
standards provided by the plaintiffs, the court held that the 
Illinois system of financing w^as not unconstitutlonaL In so 
holding, ^ the court quoted Justice Holmes who once said that 
*-the 14th Amendment is not a pedagogical requirement of the 
impractical"^" The position in Mclmm was summed by saying 
that there were no '^discoverable and manageable standards by 
which a court can determine when the Constitution is satisfied 
and when it is violated." 

The decision in IlHnois was closely followed by a similar 
case in Vlrglnia,«o In Burntss, the plaintiffs instead of being 
from suburban school districts were from a rural county in 
western Virginia, Plaintiffs in this suit relied more directly on 
the educational needs argument than did the plaintiffs in Mo- 
hmis. Bath County, the county in which plaintiffs resided and 
attended school, had higher than the state average assessed 
' valuation of property per pupil but had a very high Incidence 
of low income families. In terms of property wealth per pupil, 
Bath County ranked 14th in the state, but when wealth 
was measured in terms of family income It ranked 55th among 
counties In the state, With the state aid formula relying almost 
O . entirely on property wealth as the chief allocation determinant, 
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Bath consistently received fiwer funds per pupil than it needed 
to provide adequate educational services for the children from 
low income families. Speciflcally^ plaintiffs claimed the state 
formula created and perpetuated substantial disparities in edu- 
cational opportunities throughout the state of Virginia and 
failed to relate to any of the variety of education needs present 
in the sevaral counties and cities of Virginia. 

To the former charge, Bmrim found that the system of 
finance was not discriminatory as it operated under a uniform 
and consistent state plan. With regard to educational needs, the 
court commended the equalisation of educational opportunity as 
worthy and desirable but refused to interject the wisdom 
of the court in ascertaining what constituted educational need 
disparities. In the following the hands-oflC course of the MclnniB, 
the court said: 

, . . the courts have neither the knowledges ^or the 
means, nor the power to tailor the public moniys to fit 
the varying needs of these students throughout the state. 
We can only see to it that the outlays on one group are 
not invidiously greater or less than that of another, No 
such arbitrariness is manifest hereJ^^ 

Accordingly, Bumm denied relief to plaintiffs under either the 
"efficiency-' provision of the Virginia Constitution or the equal 
protection clause of the 14th Amendment. The United States 
Supreme Court summarily afflrmed this decision. 

In neither McInniB nor Burruss could the school districts in 
which plaintiffs attended school be classified as fiscally poor if 
wealth were measured in terms of assessed valuation of prop- 
erty. However, In both Instances claims were made that the 
high incidence of deprived children created excessive unmet 
educational needs which denied children equal access to educa- 
tional programs. In both instances, the courts recognised the 
existence of varying educational needs and costs, but refused 
to elevate the disparity to a plane of constitutional discrimina- 
tion. 

The most recent case to apknov/ledge the problem of educa= 
tional needs as a possible criterion for measuring the constitu» 
tlonality of state school finance programs was handed down by 
a Superior Court in New Jersey.^^ This court viewed approv- 
ingly a New Jersey report which stated- 
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It is now recognized that children from lower socio- 
economic level homes riqiiire more educational attintion 
11 mey are to progress normally throuffh schooL When the 
additional compensatory education is provided, it results 
m siibstantially higher costs. The wcigMivfi of the chil= 
riren from the lower income families compemates in pari 
tor the larger expenditure necessary to piwide them with 
m adequate educational program so they may overcome 
their lack of educational background, [Emphasis addedj^^ 

Unfortunately, the New Jersey court*s discusiion of educa^ 
tiona! needs did not progress to the point of establishing stand- 
ards or guidehnes, but one could extrapolate fmm the court's 
discussion that if educational needs and cost weightings had not 
been previously included in the state aid formula, the court 
might quite possibly have imposed them. This is, of course, 
conjecture, but the decision of this court gave the fullest 
recognition to varying educational needs and costs of any court 
to date. It is slgniflcant to note that the court gave such credence 
to educational needs while holding that portions, of the state 
school finance formula of New Jersey violated both the "thor- 
ough and efflcient*^ provisions of the itate constitution along 
with the equal protection clause of the 14th Amendment. Such 
judicial acknowledgment of educational needs and costs vari- 
ations suggests the distinct possibility of a judicial fomulation 
of acceptable standards for legislative identification and fund- 
ing of special educational needs among children. 

IMPLICATIONS OF THE COURT DECISIONS 
FOR STATE SCHOOL SUPPORT PROGRAMS 

^ The millennium in school finance may appear to havi 
arrived for those who have advocated greater equalization for 
years and for others who have recently become interested in 
the extension of the equal protection clause of the Fourteenth 
Amendment to the Federal Constitution into the state school 
finance area. Both groups see their goal in sight as several 
courts have recently ruled that the state has a responsibility 
to provide local districts with equal access to dollars for edu- 
cation irrespective of the wealth of the local district The 
harsh facts are that "Rome was not built In a day" and the 
revolution in school finance programs will not be accomplished 
over night. Such mundane matters as state appropriations, local 
Bchool budgets and available revinues will in the final analysis 
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be the determinants whicli will dictate when the theories and 
court decisions become operationaL 

Orderly planning is a prerequisite of any planj for state 
legislaturas mu^t make budgetary projections so that the state 
appropriation r my be determined. The end result may be that 
the relative differences in expenditure levels amonf districts 
will be maintaiji^id for saveral years, especially if legislatures 
impoie a maximum percentage of increase on local districts as 
they prepare budgets for subsequent years* As the Plelshmann 
Commission-^^ recently recommended in New York, most states 
will in all probability phase into higher levels of equalization 
rather than moving in one bold step. 

Even though the recGnt court decisions and the current 
furor appear to offer great hopes to taxpayers and educators, 
there are some pitfalls, If the concept of "fiscal neutrality" 
should result in a "one scholar-one dollar*- funding system, the 
effect on local school districts which are presently spending 
more than the state average would be obvious. Immediately^ 
they would be required to reduce their per pupil expendlturei 
to the prescribed level for the state irrespective of the educa- 
tional programs which they might be providing or the cost of 
living in the local districts* Therefore, the high expenditura 
districts would be required to reduce their per pupil expendi- 
tures to the state average^ and the low expenditure districts 
would be provided with sufficient funds to raise their expendi= 
ture level to the state average. In the first instance, the districti 
would have to restrict their educational program because of 
reduced fundi; in the second instance, the districts would be 
provided with an immediate windfall but would not have had 
the opportunity to engage in sufficient advanced planning to 
assure fiscal accountability, Granted^ the principal court de- 
cisions have stated that their rulings should not be interprited 
as requiring equal levels of expenditures per pupil throughout 
the state. The problem Is that they have provided no substantive 
guidelinei other than the concept of flseal neutrality^ — ^that the 
%vealth base must be the wealth of tiie state as a whole rather 
than that of the local district 

In responding to the mandate of the courts In the present 
iocial, economic and political climate, legislatures will be faced 
with the obvious temptation to provide for equb ' vels of ex- 
penditures per pupil in all districts. Then comes t question of 
ieveling all up to the expenditure level of the high spending 
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dlstricti, liveling down to the expenditure level of the low 
spending district or seeking iome magic point between the 
two extremes. (That point might be the state average referred 
to in the previous paragraph,) 

The question of how much. If anyj local leeway for enrich- 
ment will be permitted has not been resolved. Also the queition 
of whether a state will be requirid to correct its program im- 
mediately or permittid to move toward full and complete "equal 
access'- at a deHberate pace under a "constitutional plan" has 
not been answered. Such issues will only be resolved through 
experience and further litigation. If the present trend of court 
decisions continues there seems to be little question but that 
most statea will be required to make sipiiflcant changes jn their 
present methods of financing schools. 

Many members of the educational community view the 
recent court decisions with a degree of skepticism. Rather than 
being a great promise for the future in tile field of educational 
flnancej the end results of Serrano may bring a leveling of the 
growth curve of revenues provided for education. The possi- 
bilities of a period of retrenchment may not be too remote. Tax- 
payers throughout the nation are rebelling against the local 
property tax. The cost of^ and demand for, all governmental 
services are increasing; and many citizens are quite concerned 
about the spiraling costs of educational programs and services. 

In their current state, the court decisions appear to be leaving 
as many questions unanswered as they are answering, For ex- 
ample, do the decisions apply to school transportation programs, 
the need for which varies from school district to school district? 
Do they apply to capital outlay and debt service programs? 
Within the context of current practicej these two latter pro- 
grams rely more on the local property tax as a revenue source 
than do other school programi. In the absence of greater 
speclflcity, will the courts peiTOlt local districts to have any local 
'^leeway" for enrichment or individuality in -financing their 
school programs? If so, to what degree? Will the courts require 
an immediate shift in the state school support program to pro- 
vide for full and complete *'equal access," or will states' be 
permitted to enact statutes providing for an orderly transition? 
Will the courts recogni^y that certain groups of pupils riquire 
different types of educational services and programsj and that 
the costs for these sei*vices and programs are higher than for 
normal proframs? Will the concept of "equal accesi" be ex- 
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tended to include equal access to education programs and thare- 
by require that educational expenditures per pupil be unequal 
amonff school districts within a state, 

When viewed in an evolutionary context the court cases may 
be classified as being in "three ginirations." Plaintiffs in the 
first generation cases sought to provide taxpayer relief by 
striking down legislation appropriating state aid on a per pupil 
basis which resulted in a sharing of taK resources among school 
districts within a state. Through the precedent of this litigation 
the courts established the constitutionality of using the equali- 
zation method in distributing state aid to local school districts; 
e.g., funds may be distributed in inverse relationship to the 
wealth of the local school district. 

In the second generation cases^ the courts have established 
that any child iir the state is deprived of "equal protaetion" if 
the state school support program does not provide him (or his 
local school district) with equal access to dollars for the sup- 
port of the local school program. The second generation court 
decisions emphasize two basic points: (1) the funding of a 
child*s educational program is to be based on the wealth of the 
state as a whole rather than the wealth of the district of resi- 
dence; and (2) the decisions do not require that expenditures 
throughout a state be uniform or equal. Due to the recency of 
these decisions, their true impact has not been assessed; how- 
ever; litigation has been initiated in several states and recent 
decisions in four states have been essentially consistent. 

The comprehensive pattern has been established through 
the third generation cases which have added the additional 
concept that a child cannot be denied equal access to education 
programs as well as equal access to dollars. Current cases have 
focused on the relationship between the allocation of revenues 
and the capacity of local school districts to provide pi^grams 
with those revenues. The contention has been that certain chlU 
dren have educational needs which result in local districts hav- 
ing to provide high cost educational programs if those needs are 
to be met, In these third generation caseSj the courts have re- 
vieM'ed the dimensions and problems associated with pi^viding 
revenues on the basis of educational need and have also ques- 
tioned the ap2)ropriateneBS of local disMct educational mpendi- 
ttms being dBpmidmit upon the mood or aspwatioiis of the 
parents or the taxpayers of the local ddstriGts. 

The ultimate extension of this principle of educational need 
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would result in local districts being mandated to provide pupils 
with access to those educational programs needed by the pupils 
in the district. State legislative actions mandating special idu= 
cation programs are examples of statutory recognition of diflfer- 
ing educational needs of pupils^ and state intervention to assure 
that those educational programs are being provided. 

The Mclnnis decision rejected the contention . that available 
educationa] revenues should be determined on the basis of 
pupil'S educational needs because of the absence of discoverable 
or judicially manageable standards. In Robiiison the court rec- 
ognized that educational programs for different groups of chiU 
dren will have different levels of costs, and it considered the 
inclusion of cost differentials in the computation of state school 
iupport programs to be a reasonable extension of the ■■equal 
protection'* clause. 

In projecting the future, the basic question is whether the 
courts will maintain their traditional posture of subjecting 
state school flnance programs to the test of ''reasonableness" 
and requiring that the legislature not exerciii its authority in 
an arbitrary or capricious manner^ or subjecting state school 
finance programs to "strict scrutiny'* which may result in an 
extension of the "fiscal neutrality" doctrine to state school 
flnance programs throughout the nation. In any event, the fact 
remains that current state school finance statutes in virtually 
all states contain provisions which result in the amount of 
dollars available for local educational programs being dependent 
upon the wealth of the local district. 

The research conducted by the National Educational Finance 
Project'^^ (NEPP) provides additional support of the cost 
differential concept, NEFP researchers have reported that costs 
for "representative best practice'* educational programs varied 
signiflcantly from a ratio of LOO for basic elementary grades 
1-0 to a ratio of 2.06 for compensatory education programs^ 
with broad categoriei of vocational education and special edu» 
cation having a ratio of IJl, Within special education, cost 
differentials for specific ^categoriis varied extensively from 1,20 
for children in programs for the Speech handicapped to 8 J6 for 
children in programs for the physically handicapped. In analyz- 
ing the conditions contributing to the differences in costs among 
programs, the researchers reported that the principal contribut- 
ing factors were: 



1, Pupil-teaoher ratio in the particular class, 

2. Percentage of pupil's day or week spent in the class. 
8. Non-teaching support personnel provided for the class, 
4. Equipment and materials provided for the class. 

6. Salary level of the teacher. 



In addition to those additional costs associated with the 
incidence of pupils who require or seek educational programs 
with higher cost ratios, local disti-ict per pupil expenditures will 
also be influenced by transportation requirements. Bather than 
being a unform cost in all districts, transportation expenditures 
will vary in terms of the percent of pupils transported, popu- 
lation density, labor costs in the community, and road condi- 
tions. 

Even though one might agree that certain groups of pupils 
require educational programs which are different from those 
required by others, and that these programs have varying levels 
of costs, the theory of incorporating cost differentials into state 
school support computation might be rejected if it were not 
for the additional research findings that some districts have 
hiffher percentages of pupils with need for higher cost pro- 
grams than other districts. This condition results in tlie re- 
quirement of additional flnancial resources In those districts 
with high incidences of pupils with special needs if those dis^ 
tricts are to provide pupils with "eciual access" to educational 
programs. The concept of spending different amounts of money 
on the education of various pupils was supported in Robmson 
when the court recognized that the educational programs re- 
quired for different groups of pupils dictated different levels of 
expenditure. The focus was on programs for pupils of low socio- 
economic status, but tlie same concept niay be applied to voca- 
tional education and special education programs. 

As a part of the NEFP basic research, a data bank for a 
prototype state was developed so that simulated application of 
various state school programs could be analyzed in terms of 
their impact on "real world" situations. The data base for the 
prototype state was developed from a selected number of actual 
districts whose characteristics are generally representative of 
typical school districts found throughout the nation. The lone 
exception is that none of the districts had an average dally 
memberihip of less than 1,500 pupils. In Table 1, selected data 
for each of the 82 districts in the prototype state have been 
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preBented to illustrate the impact of the cost differentials when 
the weighted pupil approach is used In determining the inci^ 
dence of educational neods as contrasted with using an un- 
weighted pupil approach or assuming that there are no differ^ 
ences in the educational programs reciuired by different groups 
of pupils. The impact of cost differentials is reflected in the 
Increase in the number of program units over the number of 
ADM (Average Daily Membership) pupil units. 

In the following table, district number 24, with the highest 
incidence of high cost pupils, is rural and agriculturaL The dis= 
trict with second highest Incidenee is the largest city and can 
be cinisifled as having a core ghetto and a typical large city 
pupil population. District number 2, with the lowest Impact 
of Incidence of high cost pupils, is essentially a high income 
suburban area. 

In making more detailed analysis of the impact of the 
weighted pupil approach, the NEFP staff found that the inci- 
dence of pupils with need for high cost programs varied among 
the types of districts, e.g,, i uraUsmall town, suburban and in- 
dependent city, m well as among all districts in the prototype 
states. 

As a further illustration of the impact of using the cost 
differential approach in allocating state funds. Tables 2-5 were 
computed using the data from the prototype state as in Table 1. 
There Is a difference in the number of pupils and program units 
between Table 1 and Tables 2-6 because kindergarten pupils 
were included in this computation. 

The total value of the basic state school support is identical 
in each of the four tables. In Tables 2 and 4 a full state support 
model is shown, but the weighted pupil approach was used in 
Table 4. The differences in the incidence of pupils and the 
resultant impact on funding are illustrated by District No. 1, 
In Table 2 District No. 1 was provided with a state support 
of $800 per pupil ; however, in Table 4 the amount of support 
per pupil was reduced to $762 per pupil because District No, 1 
had a lower incidence of high cost pupils. District No, 25, the 
urban core city in the prototype state, experienced the opposite 
effect; the weighted pupil approach provided this district with 
$981 per pupil as contrasted with $800 per pupil using the un- 
weighted pupil approach* Depending upon the incidence of high 
cost pupils the basic program for each district will vary, Dis- 
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Table 1 

Impact of Cost Difkerentials ok Various Types oi^ School Dibtricts 
IN THE Prototype State (Grades 1-12 Only) 



ADM Prugmm Fcrccnt Type of 

Din trie t Unih'i Ihiits^' of Impact DhtHct'' 



1 


8,243 


10,700 


2 


12,905 


10,174 


8 


28,B01 


37,318 


4 


107,024 
4,485 


138,545 


5 


6,670 
9,659 


6 


fi,218 


1 


i),022 


11,450 


8 


1,624 


2405 


9 


13,246 


17,141 

4,725 


10 


3,718 


11 


3,534 


6,230 


12 


118,514 


152,277 


13 


4,208 


6,387 


14 


2,959 


3,700 


15 


137,177 


172,194 


16 


18,235 


26,107 


17 


14,430 
63,561 


10,245 
83,297 


18 


19 


21,491 


29,622 


20 


18,066 


18,584 


21 


25,626 


33,280 


22 


16,370 
5,305 


23,995 


23 


8,081 


24 


6,B64 


10,301 


25 


174,927 


282,798 


26 


11,816 


16,296 


27 


11,671 


16,872 


28 
29 


9,164 


14,024 


30 


2,392 
5,297 


2j992 
8,010 


31 


4,866 


7,256 


32 


4,425 


6,181 



TOTAL 870,084 1,201,222 



29.8 


City/Suburb 


25,3 


City/Suburb 


29.6 


City 


29.5 


City/Rural 


48.7 


Rural/Towii 


S5.3 


Rural/Town 


26.9 


City 


29.0 


Rural /To\vn 


29.4 


Suburban 


27.1 


Town 


48.0 


Hural/Tewn 


28.5 


Suburban/Town 


5LS 


Rural 


25.0 


Suburban/Town 


25J 


City/Rural 


43,2 


City/Rural 


33.4 


Rural/Town 


3L1 


City/Rural 


37.8 


City/Rural 


42.2 


Rural/Town 


29.9 


Rural/Town 


46.6 


City/Rural 


52.3 


Rural/Town 


6L9 


Rural/Town 


6L7 


City 


37.9 


Rural/Town 


44.6 


Rural 


63.0 


Rural 


25,1 


Suburban 


51.2 


Rural 


49.1 


Rural 


39.7 = 


Rural 



'^Total pupils in average daily mimbership in prades 1-12, 

'^District entitlement computed by using a weighted pupil approach to 

recognize meidenci of pupili in high coit programi. 

'In this classification: cities have populations of over 25,000 and towns 

between 2,500 and 25,000. 

tricts 19 and 26 were the only ones which were not affected to 
some degree* 

in Tables 3 and 5 an eciualigatlon program was used to 
provide local districts wdth funds. The same total amount of 
dollars was used as in Tables 2 and 4, but a 12 mill local effort 
was required, The basic program per pupil wai the same as in 
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the other examples, and the impact of using the weiffhted pupil 
approach was identical In the previous discussion attention 
has been given to '-equal access to doIIars'S and this concept of 
equalization is shown in the '-Basic Program— Local Dollars 
Per Pupil" column. The required local share is identical in both 
tables becauBe the measure of local taxpayinff capacity was 
eciualized assessed valuation per pupih Some shift w^ould have 
taken place if the measure of local taxpayinff eapaeity had been 
equalized assissed valuation per program unit, or weighted 
pupil. Various measures of local taKpaying capacity may be 
used to meet the ''equal access to dollars'- criterion, provided 
that the amount of funds per pupil in the local distnct does not 
become a function of the wealth of the local district, 

The contention of the NEFP is that the cost differential 
approach through either the weighted pupil or weighted instruc- 
tional unit recognizes the differences in the --educational need" 
of the pupils amonff school districts. Through this approach 
local school districts will have sufflcient funds to support broad- 
ened educational progranis so that the criterion of "equal ac- 
cess to educationa] programs'' may be met 

The previous discussion illustrates that techniques can be 
utilized to determine the "educational needs" of different sub- 
groups of pupils and that these pupils are not uniformly dis- 
tributed among school districts. Through the application of the 
research techniques discussed above, an individual state can 
determine its cost differentials, incorporate either the weighted 
pupil or instruction unit into its State school support compu- 
tation, and then begin to meet the thrust of the third genera- 
tion of equal protection cases, that is, providing pupils with 
equal access to educational programs as well as equal access 
to dollars. 

CONSTITUTIONALLY ACCEPTABLE ALTERNATIVES 

The courts have not identlfled speciflc operational state 
school support programs which are considered to be constitu- 
tionally acceptable; however, sufflcient guidelines have been 
stated which suggest the following four basic alternatives. 

L Full state funding— fixed level program, 

2. Equalization with no leeway^flxed leva] program. 

3. Equalization with minimal leeway— fixed level program. 
4: Incentive— variable level profram* 
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In each of the sugffested alternatives^ cost diflfersntials have 
been incoi-poratecl so that pupils would be provided with *'equal 
aceess to educational progrEms*- as suggested by the third 
ffeneration cases. To Increase the level of equityj the costs of 
necissary services such as pupil transportation have not been 
recognized in the tabular material which accompanies each of 
the graphical presentations contained in the previous chapter, 
Additional adjustments could be provided to recognize capital 
outlay and debt service expenditures. To meet the test of the 
second generation cases, it does not appear as though the courts 
would require the Inclusion of the cost differentials to recognise 
the differences in educational need among pupils and among 
school districts. However, to meet the test of the third gener- 
ation cases, the courts would require Inclusion of the educational 
needs measures in the state school support program. 

Full State Funding 

This alternative meets the test of "the wealth being de= 
pendent upon the total wealth of the state." In operation, edu- 
cational prop^ams could be identified with accompanying cost 
differentials. The allocation for the total program could then 
be computed by multiplying the pro-am units by the state 
allocation with whatever additional modiflcationi might be In- 
corporated into the state school support program. The key con- 
sideration IS that the local district's, and thereby the pupiPs, 
access to wealth is dependent upon the total wealth of the 
state. Revenue for the program could be obtained completely 
from the general fund of the state or from state tax earmarked 
for this purpose. A graphical presentation of this alteniative 
is shown in Figure L All of the funds come from the state 
sources, thereby meeting the court test ojf the access to doUarB 
being a function of the total wealth of the entire state rather 
than the wealth in the individual local school district 

Another alternative under full state funding would be for 
the legislature to establish a state-level school budget approval 
agency which would determine the funds to be allocated to each 
district^ with such determination being made after a review 
of the budget requests of iach local district and a consultation 
with local school district officials, This approach has been ri= 
ferred to as the "negotiated budget/' At first glance, the option 
iiemi attractlvii for it provides an opportunity for recognition 
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Full State Funding 

of the unique local conditions which may influence the level of 
local dlitrict expinditures, e.g., cost of living, level of teacheri' 
salaries^ variations in the type and quantity of educational 
services, and locally-determined differencei in instructional pro- 
grams provided for pupils. 

Operationally, the administration of the "negotiated budget" 
in allocation of funds to local districts would have several prob- 
lems. Equity to all parties would require the extensive developN 
ment of criteria or standards to be used in making the alloca- 
tions ; considerable amounts of time would be consumed in con» 
ferrlng with Iwal school officials in reviewing and approving 
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their budgets; and considerable power would be concentrated 
in the state agency with review and approval responsibility; 
Lingering questions of equity and favoritism would inevitably 
be raised, 

If standards and criteria for programs and cost differentials 
were to be developed and utilized In apportioning state funds, 
the budget would no longer be ^'negotiated^' and the program 
would resemble the basic computation method outlined in the 
previous alternative in this section. It would be difficult 
to develop equitable administrative procedures for this ap- 
proach, and there would be a tendency to centralize educational 
budgetary decision-making at the state level rather than to 
provide opportunity for allocation decisions to be made as close 
to the point of implementation as possible. 

Another option under full state funding would be for the 
legislature to distributa funds through a series of categorical 
flat grants. If local districts were not permitted to supplement 
these grants the *'equal accesi to dollars'' test would be met 
If the flat grants were sufflclently comprehensive and recog- 
nized the full range of educational prop-ams needed in local 
school districts, the test of "equal access to educational pro- 
grams*^ would also be met. The chief problems with this ap^ 
proach would be the absence of comprehensive planning in 
state school support programs and the possibility that decision 
making would be swayed by special Interest groups. 

Full state funding obviously meets the "equal access'' test 
and makes the level of expenditures per pupil in the local 
school district dependent upon the wealth of the entire state 
rather than on the concentration of wealth In the district. The 
concept of "equal access to educational programs" can be in- 
corporated through the use of cost differentials. However, full 
state funding does not provide an opportunity for districts to 
make higher levels of local effort if they desire to provide or 
supplement programs or services beyond the level recognized 
in the computation of the local district's entitlement Even 
though considerable support may be found for permitting local 
school districts to have the option of a "leeway levy" for en- 
richment, this practice was questioned in Robinson when the 
court emphasized that this practice results in ", , . control for 
the wealthy, not for the poor," In other discussion of this issue, 
the Rohimon decision further stated that, "Education was too 
important a function to be left to the mood— and in some casis 
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the low aspirations of the taxpayers of a given district, even 
whose children attend schools in the dlatrlct*" 

Even in view of the previous discussion, the courts might 
psrmit a state to ■*phase into" a complete ■■equal access" state 
school support program. A gradual reduction could be scheduled 
in the level of reliance on local revenue resources with an ac- 
companying increase in reliance on state revenue sources. Under 
this arrangement local school districts might retain the "leeway" 
option temporarily, but it would be **phased out" within a rela- 
tively short pirlod of time, e.g., three to five years. Ho%vever, 
in the absence of direct precedent this Is pure conjecture, even 
though the courts have permitted these practices in the area 
of racial desegregation. 

Equallmtion with no Leeway 

This alternative has been referred to as the minimum 
foundation program and the Strayer-Haig formula as well as 
the percentage-equalizing, state aid ratio, or guaranteed assess- 
ed valuation program for funding state school support pro- 
grams. Various computational schemes have been devised, but 
the end result is the same dollar allocation to local school dis- 
tricts if the unit value of the program remains constant for all 
districts in the state and If the same measures of local fiscal 
capacity are used for all distrlcti. 

Under this alteniative, the basic value of units of educational 
need would' have a fixed dollar value for all districts in the 
state; however^ certain modifying factors could be included 
to permit dollar adjustments for transportation, cost of living, 
teacher training and experiencei and similar items, The alloca- 
tion of funds per unit of educational need would be uniform 
whether the distribution be based on a cost differential approach 
for various programs or on a standard allotment IrTespective 
of the nature of the educational programs provided in the local 
school districts. In assuring that the local district has funds 
to support the computed program, the state provides variable 
amounts of state funds among the districts of a state In inverse 
relationship to local wealth per unit of need. 

As shown in Figure 2, each local district in the state is re- 
quired to levy a tax on a specified revenue base or bases; the 
proceeds of this levy are then "charged against" the value of 
the local school district's computed pro-am and the state 
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Figure 2 
Equalization with no Leeway 

then funds the remalninff amount. If the yield of the local lee-, 
way exceeds the dollar amount of the local school district's 
program, the local district retains the amount raquired to fund 
its program and is required to forward the remainder to the 
state treasury to ho ii^ert in meeting the revenue needs of the 
less wealthy districts. 

In this alternative, locally available revenues would be de- 
pendent upon thr wealth of the entire state rather than the 
wealth of the district ; therefore, it would meet the tests estab= 
lished by the courts in the second generation cases, The in- 
clusion of cost differentials in the computation of the flxed 
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value progimm would enable the alteriiative to meet the stand- 
ards implied in the . third ffeneration cases. 

Equalization with Minimal Leeway 

This alternative could be an adaptation of the "full state 
support" or ''equalization with no leeway" progi^ams. Figure 3 
illustrates the effect of an equalization progi^am with a 10 mill 
rate charged againflt the local district's state school support 
progra^, but the district is permitted to levy an additional 
two mills^ to supplement or enrich its educational program. 
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In the absance of the courts' havinff determined the cons- 
titutionality of this alternative or having set a standard for 
leeway, discussion of this alternative might be characterized 
as pure eonjeeture. However, Robinson did briefly discuss this 
possibility in reviewing an enacted^ but not fully funded state 
school support program in Ne^v Jersey. The court Indicated that 
the level of that program, if it were fully funded for all districts, 
might meet the test of providing adequate support for a 
*\ * . thorough and efficient system of public schools, . . 
even though the program might result in disparities in access 
to revenues among school districts within the state. 

If the courts should peiTOit states to operate under a -^constl- 
tutional plan'' of orderly progress toward full and complete 
"equal access," this alternative might be permissible. In the 
prototype state, the net eflfect of this alternative is that the 
richest school district woiM have access to approximately ten 
percent more revenue per pupil than the poorest district. From 
the richest to the poorest district in the prototype state, the 
range in wealth per pupil is approximately seven to one — a 
range much less than typically found in states throughout the 
nation. In other states wath greater disparity in per pupil 
wealth, the inequities of this alternative would be greater. 

If the concept of the available revenua being dependent 
upon the w^ealth of the state as a %vhole is accepted and imple- 
mented literally, an "eciualization with minimal leeway" alterna- 
tive would not meet the test of the courts. However, the courts 
have been consistent in stating that their decisions should not 
be Interpreted as mandating uniform expenditures per pupil 
among districts within the state. Proponents of local control 
would undoubtedly advocate this alternative, but as Rohimon 
has emphasized, . . local control is illusory. It Is control for 
wealthy, not for the poor/^ This alternative provides for a 
minimal level of disparity and possibly would meet the test of 
equal access if any variation would be permitted by the courti. 

Incentive 

Under this alternative local school district officials are per- 
mitted to exercise discretionary judgment In determining the 
level of local effort (beyond a prescribed minimum) to be made 
in providing school revenues. The total locally available reve- 
nues become a function of the effort rather than the wealth 
of the school district; therefore, the test of equal access to 
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wealth will be met through this altirnative. Two critical fea- 
tures eharacteriEe the model in the diicussloin (1) a fixed level 
base has been praicribed to assure that all pupils have access 
to an "adequati" educational program irrespective of their 
district of residence; and (2) the itate*s proportional contri- 
bution is the same for the last dollar of available revenue as it 
is for the first dollar. 

Various titles have been given to this program from the 
time it was first proposed by Updegraflf^^ until its recent advo- 
cacy by Coons et aL^^ under the title of "district power equaliz- 
ing." In computing the relative state and local shares the 
amount of the local district's state allocation Is determined by 
multiplying the local revenue which a district raises by that 
district's state aid ratio. As shown in Figure 4 the combination 
of the state and local funds provides the revenues to support the 
local district educational program* 

The amount of available revenue Is dependent upon the 
**effort" of the district rather than its wealth, As with the 
previoui alternative^ this approach meeti the court test of equal 
access to wealth among districts within a state, but does make 
the quantity of funds dependent upon the mood and aspirations 
of the taxpayers^ — thereby creating a disequallzed access to edu- 
cational programs among the state-s districts. However, this 
choice does provide assurance that pupils will be provided with 
equal access to a predetermined minimal level of revenues to 
support educational programs, 

An adaptation of this alternative would b© for local district 
officials to have the opportunity to axerciie full discretionary 
judgment in detfirmining their level of local effort and in turn 
the total amount of available rivanues would* be a func- 
tion of the effort of the district rather than its wealth. This 
alternative would meet the test of the courts in the area of equal 
access to wealth, but would be suspect on other grounds in that 
the amount of funds available to support education in the school 
diitrict would be left to the mood and aspirations of the tax- 
payers, thereby opening the possibility of pupils' having un- 
equal access to educational programs among school districts 
within a state. This latter possibility Is of even greater concern 
when one recognizes that local achool offlclals could set their 
level of effort, and thereby their level of available revenue, at 
whatever level they deemed appropriate. A disequallged access 
to both revenues and educational program would seem to be an 
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Incentive 

inevitable outgrowth of leaving this ranfe of discretion to local 
school offlciali ; therefore, this adaptation of the incentive model 
in all likelihood would not stand the test of the courts. 

The ^-incentive plan" has certain psychological and political 
attractions because of the traditional methods of flnanclng 
local schools* Those districts which are presently spending 
more would be permitted to retain their favored position; of 
course^ other districts could also achieve the same level of ex- 
penditures if they made the same levels of effort — in terms of 
tax rates on the wealth measures to which the local districts 
have access* 
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Historical patterns of local school district expenditures 
suggest certain basic questions concerninff the incentive pro- 
gram. Considerable research indicates that high expenditure 
districts are characterized by patrons with higher than avirage 
Income and level of education. In other districts with children 
who should be provided with high cost programs because of 
special physiological or psychological problems or special occu- 
pational goals, levels of per pupil expenditures have often been 
low, These are the types of situations to which Robinson was 
referring when the statement was made that expenditure levels 
for education would be dependent upon the **mood or aspira- 
tions" of the eommunity rather than educational needs of the 
children. 

Many factors influence the '*mood'' of the local school dis- 
trict If high percentages of children attend non^public schools, 
blocks of citizens may not desire to provide needed resources 
for the public schools. This is especially evident in parts of the 
south where segregated academies have been opened to serve 
the children of those In the local power structure. The end 
result has been that the public schools have been left with those 
pupils needing high cost programs^ but decision makers have 
not provided the funds needed to support the programs. 

If local property wealth is concentrated in the hands of a 
few, these property holders may seek to serve their own self- 
interest by keeping school expenditures low, thereby depriving 
the pupils in their district of ''equal access to educational pro- 
grams-' even though the courts requirement of **equal access 
to dollars" may be fulfilled; 

Free operation of the "incentive program*' .will be further 
hampered In local districts which are flscally dependent upon 
city councils, city commissions or similar local governmental 
bodies. These groups have other interests which compete for 
local revenueSj and education may not receive top prloi'ity even 
though there may be great **need.'* 

As presently proposed the incentive programs also rely 
heavily upon the local property tax as the measure of **effort" 
which will determine the total revenues available to the district 
from local and state sources* The end result Is that education 
will continue to rely upon a regressive tax system in determin- 
ing the total amount of available revenues. In urban ai*eai the 
combination of a municipal over-burden resulting from a de- 
mand for broad governmental services in an educational pro- 
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gram based on **the more effort you make, the more you re- 
ceive from the state", does not offer much promise of tax reUef 
for local governmental units which ahmdy consider themselves 
taxed to the confiscatory level* 

From the standpoint of the state assuming its responsi-" 
bility to insure equal educational opportunity for all children 
and the general interest that citizens and government have in 
providing an adequate level of education for all studenti, the 
deciiion making process of the "Incentive*- program has several 
short comings. Local school offlcials can deteimine their levels 
of expenditure with no built-in mechanism for assuring that 
an adequate educational program is being provided for pupils 
or that desired levels of efficiency are being maintained in the 
operation of local schools. Many local school districts do not 
have sufficient enrollments to provide a comprehensive program 
withDut excessive cost, and the -'incentive*- program would 
permit them to continue operation at a time when most states 
need to make significant strides In school district reorganiza- 
tion to gain greater efficiency in providing educational programs 
and services and In expending public funds. 

With the present rate of mobility which eharaeterizis the 
American populationj a state cannot afford the luKury of per- 
mitting each local school district to "do its own thing*'' Some 
guarantees must be provided that attention is given to the 
programmatic needs of the pupils in local school districts. Ir- 
respective of their diitrlct of residence^ pupils should have 
access to special education, vocational education and compensa- 
tory education programs if those programs are appropriate in 
terms of the student's current physiological problems or occu= 
pational goals. 

If a state accepts and enacts a pure **lncentive** or district 
power equalizing program, it not only is saying **the more 
effort you make, the more revenues you receive-*, but also is 
abdicating its responsibility to provide for equal educational 
opportunity in any aspect other than equal access to wealth 
among districts within a state. 

Immediate movement from existing school expenditure pat- 
terns to a fixed level program for an entire state would be 
somewhat disruptive and distasteful but equal access to educa- 
tional programs should be one of the primary goals. As an 
alternative^ consideration might be givin to detirmining the 
per pupil GKpendlturi level which would be needed to support 
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an ''adsquate" educational program In all districts, and then 
pirmit each local district to '^power equalize'* through addi. 
tional effort. 

Suminary 

Of the ttilrd generation cases, only Robinson was con- 
cerned with the issues of fiscal neutrality as well as educational 
needs. If the earlier precedent in the federal courts concerning 
educational need should be reversed, this additional dimension 
will be added to the current litigation issues. As the school fl^ 
nance issues are subjected to further litigation, most observers 
will be CLUite interested in the degree to which the courts become 
involved in providing either dicta or direct mandates for state 
legislatures. On other occasions the courts have contended that 
the members of the legislature necessarily enjoy a familiarity 
with local conditions which the court cannot havej and have 
presumed statutes to be constitutional unless the one attacking 
the legislative arrangement could demonstrate that a classiflca= 
tlon was hostile or oppressive against particular persons or 
classes.-^^ Under this type of interpretation the state school 
finance program would be subjected to a test of rationality or 
reasonableness rather than strict scrutiny. 

The previously discussed alternatives can be grouped into 
two broad categories—fixed level and variable level programs. 
Under the formir, each district has access to the same quantity 
of dollars per unit of educational need. Adjustments may be 
made for cost of living, sparsity, level of training and experi- 
ence of teachers or educational programs provided by the local 
school district; but each district will have access to the same 
amount of dollars. Under the variable level program each dis- 
trict deteimnes through its decision making process the reve» 
nues which will be provided for the local educational program. 
Rather than local wealth being the primary determinentp the 
**effort^^ being made by the district is the critical factor. 

The *Tull state support** and "equalization with no leeway" 
alternatives are the only twa which meet the full set of require- 
ments set forth by the courts. The "incentive*' program might 
be permissible, but the problem of educational expenditures in 
a district being left to the mood and aspirations of the tax- 
payers would obviously result in some degree of unequal access 
to educational programs for pupils in districts which chose to 
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make a minimum level of local effort, In absence of more pre. 
clsi guidelines from ttie courts, the exact status of the incen» 
tive program remains undetermined, for it meets the criterion 
of "equal access to wealth'' but fails to guarantee "equal 
access to educational programs." 

The judicial fate of '^equalization with minimal leeway*' is 
aim somewhat uncertain because of the absence of precise 
guidelines from the courts, A literal readinf of the court de- 
cisions would suggest that this alternative would not meet the 
test of the courts, but some minimal disparity in access to 
wealth might be permitted. 

Under any of the alternatives discussed above, the interest 
of the third generation cases in the varying '^educational need" 
among districts in a state could be Ignored, thereby depriving 
certain groups of pupils of the ultimate form of ''equal protec= 
tion." The concept that varying educational programs are re- 
quired to meet the educational needs of different groups of 
pupils appears to have been accepted^ but previously the question 
of judicially manageable standards has been a barrier which 
discouraged the courts from entering into this area. The Robi7u 
son decision, recent research by the National Educational Fi- 
nance Project, and other studies made in particular states sup- 
.port the basic concept and provide data which indicate that 
these programs do have different levels of costs and that these 
pupils are not uniformly distributed among school districts 
within a state. With this recent research, it is possible that 
the precedent of Mclnnis and Burruss might be reversed by fur- 
ther litigation. 

The question of local determination of the level of effort 
to be made in support of education remains essentially unre» 
solved, ' for the recent decisions have uniformly stated that 
their Interpretation of equal protection should not be extended 
to require equal levels of educational expenditure for all pupils 
in a given state. 

If a subsequent court action shoiiM uphold Robinson by hold- 
ing that "Education is too important a function to leave it also 
to the mood— in some cases the low aspirations— of the tax- 
payers of a given district, , , the result will be a form of 
fixed level program for all districts in the state, Bevenues may 
be raised at the state level or be a combination of local and 
state and federal fundSi but the wealth base vdll be that of the 
state as a whole. The key factor in the further extension of the 
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**equal protection" will be to provide for equal access to educa- 
tional programs so that the level of expenditures ^inJthe range 
of educational opportunities will be substantially equal for all 
pupils irrespective of their school district or reiidence and the 
incidence of wealth in that district. 
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Full State Funding: An Analysis and 

Criticiue 

Richard A. Rossmillee 

The qiiestion of how schools should be financed has become 
one of the critical issues of oiu* time/ Although spedalisti in 
educatioiial finance have long been aware of the developing 
crisis, receiit events have thrust the problems of educational 
flnr ace into the forefront of contemporary legal, seonomic and 
political debate. The constantly rising cost of educating Ameri- 
ca's school age population; the increasing **crunch'' as an over 
worked local property tax base has been burdened with the 
task of providing even more revenue; and the growing legal 
and ethical concern for piwidinff equal educational opportuni^ 
ties for all children without regard for their racij their place 
of residence, or the social station of their parents, all have con- 
tributed to growing dissatisfaction with current methods of 
financing public schools. 

One proposed solution to the problem of flnaneing schools 
which has attracted growing Interest is that of full state fund- 
ing of education. Proponents of this approach would have the 
state provide from state revenue sources all or nearly all of the 
money required to finance public elementary and secondary 
schools. Although Morrison advanced a similar proposition in 
19S0, it is only in recent years that the idea of complete state 
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support of education has attmcted serious attention.^ During 
the late 1960's both James Conant and the late James Allen 
suggested that full state funding of education be given serious 
attention.^ In 1969, the Advisory Commission on Intergovern^ 
mental Relations recommended that the states assiime major 
responsibility for flnancing education.^ More recently, the Presi^ 
dent's Commission on School Finance strongly urged that the 
states assume major responsibility for financing public ele- 
mentary and secondary schools/ 

Considerable confusion exists as to the meaning of the term 
"full state fundinff." In this paper, full state funding is defined 
as any arrangement in which the state provides all, or neariy 
all, of the money needed to finance public elementary and 
secondary schools. This definition does not preclude modest 
optional local school taxes, but revenue from such taxes could 
provide only a very small percentage of the total state and 
local revenue available for support of schools. 

During the past few years three major trends have con- 
verged to place increasing pressure on current methods of 
flnancing public elementary and secondary schools. The overall 
impact of these trends has been to generate increasing dis- 
satisfaction with current methods of flnancing education, as 
well as stimulating a search for other alternativei which are 
better suited to meet contemporary needs. 

Expenditures for public elementary and secondary schools 
have increased more than 21/^ fold during the 1960-s. Total ex- 
penditures increased from 15.6 billion dollars to 42.4 blUion 
dollars during the decade and expenditure per pupil in^ 
creased from $898 to $889/^ One important reason for this 
growth in expenditures was Inflation, which has eaten away 
the purchasing power of the educational dollar to the point 
where daring the 1971^72 school year an expenditure of nearly 
$185 was required to purchase the equivalent of $100 worth of 
1967^69 educational services.^ Growth in school enrollments 
also contributed to the rising level of expenditures. Enrollment 
increased by more than^ 25 percent between the fall of 1960 
and the fall of 1970/ The percentaga of children and young 
adults attending school also Increased so that by 1970, nearly 
90 percent of all five and six year olds and close to 48 percent 
of all 18 and 19 year olds were enrolled in school^ Although 
population growth apparently has stabilized, some growth in 
school enrollments will continue as educational programi are 
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extended to meet the needs of children who have not been 
served adequately in the past. For example, programs of early 
childhood education are likely to expand siibitantially over the 
next decade. Special educational programs for physically, men= 
tally^ and emotionally handicapped pupils also are likely to be 
expanded, as are educational programs tailored speciflcally for 
socially and/or economically disadvantaged pupils. Career educa- 
tion is attracting a great deal of attention and additional efforts 
in job-related educational programSj especially at the post- 
secondary levels can be expected. 

Revenue obtained from taxfes levied by local school districts 
has always been the major source of funds for education in the 
United States, Revenue from local governmental sources, most 
of it provided by local property taxes, still provides about 52 
pei'cent of all revenue for public elementary and secondary 
ichools. The rapidly growing revenue needs of the schools 
during the past decade placed Increasing pressure on the prop- 
erty tax base. The result was increasing tax friction as tax- 
payers became more and more reluctant to approve additional 
school tax levies. While the percentage of total revenue obtained 
from local school taxes varies greatly among the states, only 
14 states provided more than 50 percent of the revenue for 
their public school operation in 1970-71,^ Heavy reliance on the 
property tax as a source of revenue for education has led to a 
taxpayer rebellion in many states. Bond issues have been de- 
feated^ school taxes have been withheld or placed in escrow, and 
schools in several states have been forced to close when their 
funds ran out and no additional tax levy had been approved. 
Since the property tax is the only major tax that can be used 
successfully by most local units of government, growing dis- 
satisfaction with the property tax has produced increasing 
pressure for a higher level of state support for education. 

A concern for equality of educational opportunity has always 
characterized American education. This concern finds expression 
today in the thrust to improve educational opportunities for the 
handicapped and the disadvantaged, as well as in the concern 
of the courts for equality of educational opportunity, A long 
series of cases contesting the constitutionality of racially segre- 
gated schools culminated In the decision by the U»S. Supreme 
Court in 1954 that racially segregated schools are inharently 
unequal and violate rights guaranteed by the Fourteenth Amind- 
ment. More recently, state provisions for financing education 
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have been the subject of' litigation and in many states the con- 
stitutionality of ttie state's method of flnancing iducatlon Is 
being contested. Thus, the courts are now being called upon to 
determine whether or not existing state support systems violate 
state and/or federal constitutional guarantees. Decisions by 
courts in California, Minnesota, Texas, New Jersey, Wyoming, 
and Arizona which have declared that the level of educational 
spending may be a function only of the wealth of the entire 
state, not the wealth of the school district in which a pupil 
happens to redde, have served to focus attention on the feaii. 
bility and desirability of full state funding as an alternative 
flnancing arrangement. 

PROBLEMS AND ISSUES IN FULL STATE FUNDING 

A number of issues Inevitably will arise in any state where 
the alternative of full state funding Is considered seriously. 
Some of these issues are philosophical in nature; others involve 
operational procedures. The followinff discussion will identify 
some of the issues that are most likely to arise in any debate on 
this subject. 

Political Feasibility 

Decisions with regard to flnancing education must be ac- 
complished through our democratic political process. This pro- 
cess will, of course, bring to bear upon legislators and the eK= 
ecutive all of the pressures which can be exerted by special 
interest groups. These groups will view any proposed legislation 
in terms of the possible impact it will have upon their. own in- 
terests. Any proposal for full state funding must survive this 
political gauntlit before it can be enacted into law. 

It appears that full state funding is more likely to be adopted 
in states which currently supply a large percentage of the 
revenue for public schools. The prevailing syatem of school 
district organization also will Influence the decision. States 
with a large number of relatively small school districts are likely 
to encounter greater opposition to the notion of full state fund- 
ing because of its perceived threat to local controh This threat, 
whether real or imagined, will create powerful opposition to 
full state funding by special Interest groups who believe their 
interests are threatened. 

The extent to which movement toward full state funding 
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can be accomplished within a state*s eKisting tax structure 
will be another important consideration/ Few legislators will be 
willing to support full state fundin/^ if this would require sub^ 
stantial increases in existlnff tax levies or the imposition of 
new taxes. However, trade-offs are possible, For example, a 
new or expanded income tax might be more acceptable if, at the 
same time, property tax rates could be reduced substantially. 
The political feasibility of full state funding will vary from 
state to state and will depend upon i' number of factors such as 
the existing tax strueturi of the state, the itate's pattern of 
school district organization, and the support or opposition of 
special interest groups. 

The Local Role 

The concept of local control of education Is deeply rooted in 
the American educational tradition and is one of the unique 
features of American education. The ideology of local control 
Is especially deep rooted in those states which followed the 
early New England pattern of educational organization. Many 
persons argue that If local control of education is to be main- 
tained, it is necessary that the basic education unit, i,e., the 
local school district, provide a major share of the revenue for 
support of education. This emphasis on local financial support, 
together with highly decentralized administrative arrangements, 
inevitably results in wide variations in wealth among the school 
districts of a state. Some districts are able to raise large 
amounts of revenue with a modest tax rate while other districts 
can raise very little revenue even if they levy a tax rate which 
is virtually confiscatory. Unless the state utilizes appropriate 
measures to equalize the amount of revenue which is produced, 
a given tax rate will yield varying amounts of revenue in each 
school district which, according to recent court decisions, is 
unconstitutional , 

Full state funding does not necessarily rule out all revenue 
from local schoul taxes, but the revenue obtained from such 
taxes could provide only a very small percentage of the total 
ichool revenue. Thus, fear has been expressed that adoption 
of full state funiing would weaken, if not destroy, local control 
of education. It is argued that unless a substantial share of 
school revenue is obtained from taxes levied by local school 
districts, local control of education inevitably will be lost. 
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It may be argued, on the other hand^ that true local control 
of education cannot exist as long as there exist wide disparities 
in the amount of revenue available per pupil among the state's 
school districts. The range of decisions available to local boards 
of education and administrators is directly related to the re» 
sources available to them. If a school district has a very limit- 
ed property tax base, its range of alternatives for educational 
programming is much more restricted than is the range of 
alternatives available to a district where the tax base is very 
large. Using this argument^ It has been asserted that full state 
funding willj in fadt, strengthen local control of education by 
giving local educational decision makers access to the resources 
needed to provide adequate educational programs for all chiU 
dren. 

The Federal Role 

Although federal financial support for education dates from 
the original land grants in the 1780*Sp it is only during the past 
decade that substantial amounts of federal funds have been 
made available to support elementary and secondary schools. 
Even noWj the federal government provides only about 7 per» 
cent of all revenue for elementary and secondary schools and 
most of this is in the form of categorical aids for specific pur- 
poses. Unfortunately, thesi categorical aids tend to disrupt 
state equalization efforts. Unless federal aid distributions are 
carefully orchestrated with state aid progi'ams, the objectives 
of the state aid program may be frustrated or circumvented by 
federal categorical aids. Federal categorical aids are, in many 
respects. Incompatible with the objectives claimed for full state 
funding of elementary and secondary schools* 

General federal aids or revenues shared with the states 
by the federal government could easily be accommodated in a 
full state funding program. Such revenue could be dealt with as 
if it were state revenue and distributed In accordance with the 
criteria and procedures developed by the state. In fact, relatively 
small amounts of federal revenue might be instrumental in per- 
suading a state to move in the direction of full state funding. 
In most states abandonment of the property tax for sup^rt of 
education is out of the question, for it would require too s^egt 
an increase in other taxes to be politically feasible, as well as 
resulting in substantial windfall gains to cuirent owners of 
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property. Focleral revenue could be used to replace local revenue 
for school support and thus make it possible for the states to 
reduce their reliance on revenue from property taxes levied by 
local school districtB, General federal aid also might be employed 
to encourage the state? to develop school support programs 
which will meet the test enunciated in the Serrano decision^ 
i^e,, schooi support programs in which the amount of revenue 
per pupil is a function of the wealth of the entire state, not the 
wealth of the local school district, 

Jmt as it is argued that local support is essential to local 
control of education, so is it argued that greater reliance on fed- 
eral support would lead inevitably to federal control of educa- 
tion. Either general federal aid or a program of sharing federal 
revenues with the states would be much less likely to result 
in federal control than would federal categQrical aids* Federal 
categorical aids for specific purposes are much more likely to 
distort local and state eclucatlonal decisions than are federal 
general aids* Federal programs which require matching ex» 
penditures by state or local governments also are likely to dis- 
tort local and state decisions. Even more importanti general 
federal aid or revenue sharing is much more likely to produce 
equality of educational opportunity than will federal categorical 
or matching aids, 

Delivery Systems 

State educational systems exist for the primary puipose of 
delivering educational services to students. The states have 
created local school districts and have granted them authority 
to levy taxes* Delegation of taxing authority to small units of 
government almost inevitably produces variations in tax bases 
and, as a general rule^ the smaller the taxing units the wider 
the variations in size of tax base which will exist. This results 
in substantial differences in the ability of local school districts 
to raise revenue and produces a situation in which the revenue 
available in a local school district Is a function of the wealth 
of that district rather^than the wealth of the entire state. 

In many states school district reorganization could reduce 
greatly the range between the wealth of the poorest and richest 
school districts. In fact, reorganizinf school districts so that 
each district would have the same amount of property tax base 
per pupil would be one way of meeting the test applied in the 
Smam case, 
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The existing pattern of school district organization in many 
statis represents far from the most efficient way of delivering 
educational services. Many school districts are too small to 
achieve economies of scale and, from an equity standpoint^ can 
provide educational programs of only marginal quality—and 
these at a very high cost per pupiL It is difficult to see how a 
state could long permit the continued existence of Inefficient 
delivery systems under a program of full state funding. A sub- 
stantial amount of reorganization to eliminate small, inefficient 
school districts could be expected. Alternative arrangements 
which would more efflciently provide educational services for 
certain types of pupils might also be developed. In sparsely popu- 
lated areas^ for example,, residential schools for deaf or blind 
students may be the most efficient way to deliver the needed 
educational services. In other situations intermediate agencies 
or consortiums of local school districts may represent the most 
efficient way to guarantee delivery of adequate educational ser= 
vices for all children. 

Adoption of full state funding is likely to result in substaiitial 
changes in a state's pattern of school district organization as 
altirnative delivery systems are developed. Howeverj with full 
state funding there may be less resistance to school district re- 
organization^ since the economic advantages presently enjoyed 
by districts that are enclaves of high value proprty would no 
longer exist* 

program Determination 

A number of the issues which will arise in any serious con- 
sideration of full state funding are program-related. They in- 
volve such questions as the nature of the program to be support- 
ed, the level at which programs will be supported, the extent to 
which differences in the cost of educational programs will be 
recognized, and the way in which ixpenditures for education will 
be controlled. 

Program Deflnition 

One critical problem which will arise under full state funding 
is that of the deflning the program which is to be funded by the 
state. Since the educational programs offered by school districts 
within a state tend to vary %videly— partly as a result of differ- 
ences in fiscal capacity and partly because of local preferences— 
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Simply funding school districts at their present operating level 
will not produce equality of educational opportunity. Thus* the 
question becomas, **What components are to be included In the 
educational program funded by the state?'' 

One possible approach is to allocate a certain amount of 
money per pupil to be expended at the discretion of the local 
operating unit, Usinff this approach, one would simply multiply 
the number of pupils by the allocation per pupil to obtain the 
total amount of revenne to which a district is entitled. At least 
two problems inhere in this approach. First, there Is the matter 
of determiiiing the amount per pupil to be allocated. Should the 
amount per pupil be equivalent to that currently available in the 
highest expenditure district in the state, or at the eKpenditure 
level of some other district— perhaps the expenditure per pupil 
made by the district at 66th percentile? Second, legislators might 
be reluctant to accept this approach, for it gives them no control 
over the speciflc programs to be funded, leaving this decision at 
the local level 

A second alternative would be to define carefully the eom-^ 
ponents of the educational program which would be eligible for 
funding by the state. The approximate cost of such proffram 
components could then be identified and aggregated to determine 
each district's allocation. This approach would place maximum 
control over educational programs in the hands of the legislature, 
A number of sticky questions would remain, however. For ex- 
aniple, how would local preferences be honored? If, for example, 
a district wished to offer four foreign languages rather than 
three, would this be permitted and under what circumstances? 
Also, program costs vary among school districts for the same 
educational program and such variations would need to be con- 
sidered if program equality is to be attained. Arguments con- 
cerning the components which would be included in the state^ 
funded program could be expectid. Some persons would feel 
strongly that program components such as interscholastic ath= 
letics and uniforms for the marching band are "frills" and should 
not be eligible for state funding. Others would argue strongly 
that interscholastic athletics and music are integral components 
of a well rounded educational program and must be funded by 
the state. 

Level of Support 

The matter of program deflnition leads directly to the quis« 
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tion of whether full state funding would result in a "leveling up*' 
or '^leveling down-- of expenditure for education. The answer to 
this qusstion will depend, in part, on how the program Is deflned. 
It will also depend upon the range in expenditure per district 
which the courts ultimately determine to be constitutionally per- 
missible, and upon the philosophy which prevails in a given state. 
Leveling up of expenditures M^ould occur if a state placed empha^ 
sis upon increasing expenditures in low expenditure districts to a 
point where th_ey more nearly approximate the current level of 
spending in high expenditure districts. Leveling down would oc- 
cur if the state emphasized reducing the current expenditure level 
in high expenditure districts, thus bringing them closer to the 
state average. The strategy which would be most appealing to a 
state legislature would undoubtedly depend to a large extent on 
the amount of additional state revenue which would be requirad. 
Maintaining the current state average expenditure level would 
require no increase in revenue^ although a redistribution of the 
revenue among the school districts of the state would be required. 
A reduction in state average expenditure would, of course, re- 
duce the total revenue required and any increase in state average 
expenditure would increase revenue requirements. 

It must be recognized that a state average is just that; many 
districts are above and many are below the average- ThuSj any 
attempt to impose a program in which all districts would be per- 
mitted to spend at the state average would attract bitter opposi- 
tion from at least one^half the school districts In the state— 
those currently spending above the state average. High expendi- 
ture districts can be expected to oppose any attempt to reduce 
the quality of their schools. Low expenditure districts can be ex- 
pected to support an increase in their present expenditure level. 
Thus, it seems likely that state average expenditure per pupil 
would increase under a full state funding program, although 
the range of expenditure between the highest and lowest spend- 
ing district would narrow substantially as the program is phased 
in. 

Vwriatiom in Program Costs 

The same number of doliars will not purchase an equal 
amount of educational services in every school district. The "edu- 
cational cost of living" varies from one school district to another. 
Thus, unless some means of providing for differences in the 
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purchasing' power of an educational dollar among the staters 
Hchool district is developed, equality of treatment will not be 
attained. 

An even more serious problem, however, is the difference in 
the cost of educational programs for various types of pupils, Re= 
search conducted by the National Education Finance Project has 
demonstrated that the educational programs needed by some 
pupils are much more expensive than the programs needed by 
others* Programs for mentally handicapped pupils are^ on the 
average, about 1,9 times more costly than programs for children 
in regular chissrooms; programs for physically handicapped 
pupils are about 3,6 times as expensive as programs for normal 
children; and programs of compensatory education are nearly 
twice as costly as programs for normal children in regular class= 
es* These cost differentials would pose no serious problem if 
pupils who require high cost programs were distributed equally 
among all of the state's school districts, but they are not! Some 
school districts have relatively high concentrations of pupils who 
require costly special programs; other school districts have a 
very low percentage of such pupils. Although large cities tend 
to have a higher4han-average percentage of pupils who need 
costly special educational programs^ such programs are not con^ 
fined to large cities. High concentrations of pupils who require 
special programs also have been found in rural districts and in 
suburban districts. Unless the additional cost involved in pro- 
viding adiquate educational programs for pupils with special 
needs Is recognized in a full state funding program.^ equaliza- 
tion of educational opportunity will not be achieved. 

Expendittm Contfols 

During the past decade state legislators have been increasing- 
ly unwilling to allow all expenditure decisions to remain in the 
hands of local school boards. In a number of states the state 
support program has been modified to include *-cost control'* 
features. Cost control has been accomplished by placing a lid on 
local school tax rates, by refusing to provide state support for 
any expenditures which exceed the statewide average, and by 
eliminating - -open-ended" programs where the staters financial 
obligation is determinid by the decisions of local spending units. 

Attempts by state legislators to control expenditures of local 
school districts are not surprising in view of the very rapid in- 
crease in expenditures for education during the past ten years. 
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Many legislators fael that local school boards and administrators 
have not been flscally responsible; that they have too easily 
cedid to the demands of teacher organizations for reduction in 
class size and increases in salary. One feature of full state fund^ 
ing which may appeal to legislators is the opportunity to control 
directly the level of spending for education in the sehool districts 
of the state. 

Compenaation of Personnel 

The advent of organizid bargaininf activities in education 
has created a new set of pressures which are reflected in school 
expenditure levels. Collective action by teachers, together with 
the teacher shortages which prevailed during the 1960% result- 
ed in substantial increases in the. salaries paid certificated per- 
eonneh Salary gains by noncertiflcated personnel employed by 
school districts also have been impressive. Since 76 percent or 
more of expenditures for current operation go to pay the salaries 
of teachers and other personnel, the eflfect on school operating 
costs has been signiflcant. 

Implementation of full state funding could easily lead to 
adoption of statewide salary schedules for teachers. Many legls= 
lators fear that any additional money appropriated for education 
will quickly find its way into the pay chicks of teachers without 
regard for their individual merit. Thus, state policy makers 
might be reluctant to adopt a full state funding unless they 
could be guaranteed some control over teacher salary schedules. 

State teacher organizations have generally followed a "divide 
and conquer*' strategy in their negotiations with local boards oi 
education. The state teacher organization works closely with its 
local afliliates in the bargaining process. It is common practice 
for the state organization to select a few key school districts and 
try to negotiate substantial increases in wages and fringe bene= 
fits for teachers in these districts. If breakthroughs can be 
achieved In these districts, the teacher organization has gained 
leverage which can then be applied in bargaining with other 
districts. Boards of education, on the other hand, have tended 
to go it alone rather than attempting to present a united front. 
Thus, a local board of education often can be "whipsawed" into 
acceding to the damands made by the teacher organization. 
If a statewide salaiy schedule is adopted, bargaining on 
^ teacher salaries and fringe benefits would shift to the state 
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level (although working conditions might still be bargained 
locally), Bargaining at the state level would involve state teacher 
organizations^ the state legislature, and the governor, A basic 
state salary schedule likely v^ould be established with some pro- 
vision for slight departui*es from the schedule to adjust for 
variations in cost of living, attractiveness of working conditions, 
and similar factors. Although it may appear at first glanci that 
teacher organizations would be somewhat disadvantaged in bar- 
gaining at the state level, this would not necessarily be the case. 
A statewide work stoppage or teacher strike represents a power- 
ful threat, particularly if the threat is exercised judiciously. It 
is conceivable that it would be as difficult for policy makers at 
the state level to hold the line on teacher salaries as it has been 
for policy makers at the local level to do so. 

Non-current Expenditures 

EKpendltures by local school districts for capital outlay and 
debt service are classified as non^current expenditures, since they 
represent payments for durable capital goods which will continue 
in use over a period of several years. Current provisions for state 
support of expenditures for capital outlay and debt service vary 
widely. In some states the local school district is expected to 
finance such expenditures entirely from its own resources; In 
otherSj the state has developed extensive provisions for helping 
iocal districts finance such expenditures. 

It is difficult to deny that the quality of buildings and equip-, 
ment available to support a child's education will affect the quality 
of his educational opportunity. It is evident that children who 
must attend school in overcrowded, poorly ventilated^ improperly 
lighted or inadequately equipped classrooms do not enjoy the 
same quality of educational opportunity as is enjoyed by children 
who attend school in well designed, properly equipped facilities. 
Expenditures for capital outlay will require special considera- 
tion in any program of full state funding. Capital outlay require- 
ments are likely to vary widely from year to year in school dis- 
tricts^ particularly small school districts. For a states however^ 
capital outlay requirements are much more regular and predict- 
able than they are for a single school district* A mori difficult 
problem arises from the fact that some school districts will have 
an extensive backlog of capital outlay needs while others have 
Q ' met such needs when they arose. A full state funding prop'am 

ERIC 



56 



Two Critical Issubh In School Flnajwe 



certainly should not penalize districts which have met their 
capital outlay needs and reward districts which have failed to 
provide adequate buildings and equipment. 

Paying for capital outlay expenditures from local tax sources 
creates the same problems that arise when expenditures for 
current operations are flnanced from local taxes. Some districts 
have a much larger tax base than others, thus enabling them to 
provide fine buildings and equipment while maintaining relative- 
ly low tax rates. In districts where the tax base is small, on the 
other hand^ the tax burden i^equlred to support expenditures for 
current operation may be so heavy that taxpayers are not willing 
to accept the additional burden which would be required to pro- 
vide needed buildings or equipment. The situation is further 
affgravated by the fact that districts where the tax base is small 
and the tax rate is high generally receive a lower credit rating 
and must pay higher interest rates on any money they borrow. 
Such districts are not only hard pressed to afford the necessary 
capital outlay expenditures, but they must pay more for them. 

The problem of how to handle existing debt Is closely related 
to the problem of financing capital outlay. Most school districts 
finance major capital outlay expenditures by issuing bonds. Reve- 
nue from local property taxes often is pledged to guarantee that 
the principal and interest on these bonds will be paid as it comes 
due. If authority to levy local school taxes is reduced or eliminat- 
ed through adoption of full state funding, it will be necessarj^ 
for the state to protect bondholders by guaranteeing that the 
existing obligations of local school districts will be honored. Fall- 
ure to do this would be fatal, for bondholders are protected by a 
constitutional guarantee that the obligations entailed in their 
contract with the school district will not be impaired. If a full 
state funding program does not provide support for capital out- 
lay and debt service, then some type of local tax levy will still be 
required* 

Transporlation 

Many methods of providing state support for transportation 
are now found among the 60 states. These range from flat grants 
per pupil transported at one extreme to complete state opratlon 
of the pupil transportation system, at the other extreme. Expendi^ 
ture for transportation is often a major component of the school 
^ district budget in sparsely populated districts where a complin 
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cated transportation network is needed to bring pupils to school. 
On the other hand, in school districts where public transporta- 
tion systems are well developed the school system typically pro- 
vides transportatfon only for special categories of pupils such 
as the mentally retarded or the physically handicapped. 

The pupil transportation area Involves problems of progi'am 
definition. Pupil transportation could be accommodated within 
the general state financing plan by applying weightings which 
would retlect the variations in cost involved in transporting 
pupils. In fact, variable transportation gi'ants designed to re- 
flect differing transportation costs are now employed in some 
states. It also would be possible to treat pupil transportation 
as a separate component of the total educational program. This 
might permit the state to maintain greater flexibility in dealing 
with pupil transportation needs. 

The possibility that pupil transportation could most eificiently 
be provided through a state-operated system, or through sys- 
tems operated by agencies, is worthy of investigation, In pupil 
transportation, maximum operating efficiency consistent with 
pupil safety is the primary goal. Thus, it is appropriate to apply 
operations research techniques and procedures to identify the 
most efficient possible system for providing pupil transportation. 

Accountability 

Thf concept of accountability hag taken on new meaning for 
educators in recent years. Educators have for many years been 
held accountable, but in the sense of insuring that school funds 
were not lost or stolen. In recent years, however, the definition 
of accountability has been expanded to include providing evi- 
dence that expenditures for education are achieving the desired 
objectives, 

The '*new" concept of accountability in education Is closely 
Jinked to the econorriJc concept of productivity, i.e„ j,.aximlzlng 
the output obtained from a given level of Input. Full state fund- 
Ing would offer greater opportunity for state policymakers to 
require, as a condition of Increased appropriations for education, 
evidehce that previous expenditures were effective in achieving 
the desired results. Thus, full state funding might enable state 
policymakers to exercise considerable control over the nature 
of local educational programs. 
Q If demands for accountability are to be met, state education 
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agincies and local school districts will iieid to develop assess- 
ment procedureSj build information systemsj and apply analytical 
techniques which will yield the required data. Most local school 
districts do not have the resources and personnel needed to do 
this Job. Consequently^ the state education agency may need to 
assume much greater responsibility In the area of assessment 
and evaluation of iducational programs, 

SOME FULL STATE PUNDING MODELS 

Although the permutations of full state funding models are 
virtually unlimited, there are at least three general approaches 
which may be taken* In this section we shall examine three gen- 
eral models, discuss how they might operate In practice* and 
identify some of their strengths and weaknesses* The three 
models are as follows: 

1. Complete state funding of education with no provision 
for local school tax levies, 

2. Provision by the state of a basic flat grant per pupil with 
local districts permitted to supplement the basic state 
grant by a small local tax levy. 

8, Provision by the state of a basic flat grant per pupil with 
each local district permitted to supplement this by a local 
tax levy. In this models however, the state will compen. 
sate for deflciencies in a local district-s tax base by sup- 
plementing local tax rivenue with additional state aid 
so that each district that levies a given tax rate is as- 
sured of receiving the same amount of revinue per pupiL 

The National Educational Finance Project (NEFP) developed 
a prototype state to illustrate the operation of various state 
support models, The Projects prototype state contains 32 school 
districts which each operate K-12 educational programs and 
enroll at least 1800 pupils. The basic data developed by the NEFP 
staff to illustrate the operation of various state support models 
will be employed to show how the three full state funding models 
operate. In each models pupils were weighted to incorporate the 
cost differentials discovered by National Educational Finance 
Project risearchers.-^ The weights assigned to various types 
of pupils are shown in Table 1 and reflect the average cost of 
educating, various categoriis of pupils in comparison with the 
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Table 1 

ScALEB Used in Weighting Pupils 



Pfogrmm 



En fly Child hood 

3 year olds 

4 year oldi 
Kindergarten (5 



year glds) 



Non-lHolatcd Bmic Ekm&ntary and Sccomlury 
Gradoi 1-6 
Grades 7-0 
Gradoi 1042 

iRoIated Basic Elementary and Secoridarip^ 
Elementary Size 

150^200 

100449 

less than 100 
Junior High 

160^200 

100449 

less than 100 
Senior High 

150-200 

160449 

less than IQO 

iV/i eoiul ( C'xcGptio nal) 
Mentally Handicapped 
Phyiically Handicapped 
EniDtlonally Handicapped 
Special Learning Disorder 
Speech Handicapped 

Compensatoi^y Edumtioii 

Basic: Income under 54,000 
Vocational-Technical 



Weighting for Cost 
Diffmntial 



1.40 
1.40 
1,30 



1,00 
140 



1,10 
IJO 
l.SO 

IJO 
L40 
LBO 

1.50 
1.60 
L70 

IJO 
8.25 
2.S0 
2.40 
L20 



2.00 
L80 



t EldniQntary schools must be lO nillei or more by road from another ele- 
inontary school in order to be weighted for iiolation; junior high schools 
16 or more miles from another junior high school and lenior high schooISj 
20 miles or niore from another senior high school. 

^Soured: % L. Johns, et al., ALTERNATIVE PROGRAMS FOR FIN- 
ANCING EDUCATION. (Gainesville, Fla.: National Educational Fin^ 
ance Project* 1971) ^ p. 272. 



cost of providing education for pupils in grades 1-6 of the regular 
.school progi*am= Complete descriptions of each school district in- 
cluded in the prototj^pe state are available in publications of Na- 
tional Educational Finance Project." . 

To facilitate comparisonSj it was assumed that the iame 
total amount of ravenue was available for distribution in each 
model except Model III^ where some additional revenue was re- 
quired to equalize the revenue obtained from the district's op^ 
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tional local tax levy. It also was assumed that the funds provided 
by the state would be appropriated from the state's general 
fund and would be tained from several sources, including a 
statewide property tax. Each model involves only full state 
funding of expenditures for current operation. No provision is 
made for transportation, capital outlay or debt service. 

Model I: Complete State Funding 

In this model there is no local school tax levy. All revenue is 
provided by the state from state iources. Figure 1 shows the 
revenui per weighted pupil which would be received by the odd 
numbered districts in the prototype state. Note that the revenue 
per weighted pupil is identical in each district. (It will be recall 
ed that the use of weighted pupils automatioally adjusts for 
differences in the cost of educational prop-ams required by vari- 
ous t; -'8 of pupils.) The. state allocation is $565 per weighted 
pupil. Ihis model clearly meets the Serrano test, for the expendi- 
ture per pupil is a function only of the total wealth of the state. 

Model II: Full State Funding with a Minimal Optional Local Tax 

This model provides that, in addition to the basic state grant, 
a small optional local school tax may be levied by each district. 
For purposes of illustration, we shall assume that the maximum 
optional local tax is four mills, and that each district chooses tu 
levy the maximum permissible tax. In Figure 2 the amount avail- 
able per weighted pupil in each of the odd numbered school dis- 
tricts is graphically portrayed, The same total amount of money 
will be allocated as in Model I, but in this model some of the 
revenue is derived from the optional four mill local tax, thus 
reducing the basic state grant to |494 per weighted pupil. 

In District 1, the four mill local levy will produce $178 per 
weighted pupil, giving the district a total of $667 per weighted 
pupil. In District 81, the four mill local tax will yield only $64 
per weighted pupil and the district will have a total revenue of 
$658 per weighted pupil. 

It c^n readily be seen that District 1 will have available $119 
more pr weighted pupil than will District 81. Thus, District 1 
will be able to spend about 20 percent more pr weighted pupil 
than can be spent in District 81. Whether or not this much 
variation in spending would be permissible under the standwd 
O . applied in Serrano remains to be decided. It is important to note, 
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RiVENUi PER CHILD, IN DOLLARS 

Figure 1 
Full State runding 

that the entire difference in available revenue per pupil is a 
function of the wealth of the local ichool district. 



Model Jlh Basic State Grant and Optional Local Tax with 
Equalized Yield (Potuer Eqmlmng) 

The third model combines a basic state grant with an op= 
tional local tax of not more than six mills. In contrast to Model 
II, however, in this model the yield of the local tax is equalized 
by having the state guarantee a minimum yield for each mill of 
local school tax. In this model we shall assume that the basic 
state grant is $500 per weighted pupiL We also shall assume that 
each district is guarantied $50 of rivenue per weighted pupil 
for each mill of tax that it liviis. The state will maks up the 
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REVENUE PER CHILD. IN DOLLARS 
Figure 2 

Pull State Funding With Minimal Local Tax 



differencG between the actual yield of the district's local tax 
and the guaranteid amount of revenue. The resulting distribu- 
tion is shown in Figure 8 with the optional local tax levied by 
each district shown in parentheses. 

Note that District 1, District 19, and District 81 each elected 
to levy one mill of local tax. Thus, each district was guaranteed 
$50 per weightsd pupil In addition to the $600 basic grant pro- 
vided by the state. In District 1, the one mill local tax produced 
$48 per weighted pupil with the state providing an additional $7 
to make up the $60 per pupil which was guaranteed. In District 
31, the one mill local tax produced only $7 per weighted pupil 
and the state provided an additional $43 per pupil District 3, 
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REVINUE PiR CHILD. IN DOLURS 
Figure 3 

Buaic State Grant and Opfciona], Local Tax With 
Equalized Yield (Power Bquallzingj 

District 17, and District 2S each chose to levy the full iix 
milli permittecl. Thus, each district was guarantied $800 ptr 
\^^elghted pupil in addition to the $600 basic state grant In Dis- 
trict 8, the six mill local tax produced $246 per wdghted pupil 
with the state providlnff and additional $54, In District 17, the 
six mill local tax produced $94 with the state providing an addi- 
tional $20G. In District 26, the six mill local levy produced only 
$66 per woighted pupil with the state providing an additional 
$234 to mako up tlie $800 guaranteed, 

A criticHl conilderatlon in this alternative is that SBrranO' 
type decisions appear to require that the state conflicate any 
revenue produced by the optional local tax which exceeds the 
amount of revenue guaranteed by the state. 
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It also should be noted that in Model III, the amount of rive- 
nue available to a district is a function of the district's tax 
effort, not its tax base. Although this model could result in con- 
siderable variation in revenue per weighted pupil among the 
school districts of a state, it does not ^violate the principle that 
the amount of money available for a child's education must be 
a function of the wealth of the state. It does, however, make the 
amount of money available for a chlld-s education a function of 
the willingness of his parents and neighbors to take on a heavier 
tax burden in order to increase the revenue available for educa» 
tion. 

An Evaluation of the Three Modela 

The three models presented and discussed above do not ex- 
haust the possibilities. They do represent three major approach- 
es to full state funding. Each model has certain strengths and 
weaknesses and the merits of each model will depend to some 
extent upon the specific methods and procedures employed in 
implementing a full state funding program* 

The following comments may be made with regard to Model 
I— complete state funding: 

1. This model would eliminate any relationship between the 
wealth of an individual school district and the amount of revenue 
available to educate pupils In that district. If pupils are weighted 
appropriately with respect to differences In the cost of the pro= 
gram in which they are' enrolled, equality of educational oppor- 
tunity would be greater than if pupils are not weighted, 

2t The extent to which the tax burden would be equalized 
under this model would depend upon the extent to which the 
state*s tax system is more equitable than the present combina= 
tion of state and local financing. In general, however, state taxes 
are less repressive than a property tax levied by local school 
districts. 

8. The range in quality of educational offerings among the 
school districts of the state would certainly be nairowed, There 
is no guarantee^ however, that the overall quality of education 
in the state would be improved. 

4* The nature of local decision making would be altered, 
with local decision makers devoting' much less attention to how 
to raise the necessary revenui and much more attention to 
efficient use of the available revenue. There exists the possibility 
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that local decision making could be diluted or impaired; although 
there is no reason why a high level of state funding is not com^ 
patlble with substantial local control over such basic educational 
concerns as curriculum, personnel and the like. 

5. A complete state funding model is more likely to be ac- 
cepted in states where a high level of state funding currently 
exists, In states where the percentage of revenue from the state 
is low there undoubtedly will be much p-eater resistance to the 
notion of complete state funding. The extent to which this model 
might be used to achieve substantial local property tax relief 
undoubtidly would be an important factor affecting its political 
acceptability. 

Model 11— a basic state grant combined with an optional local 
tax levy of not more than four mills— may be evaluated as 
follows : 

1, This model will reduce, but not eliminate, the relationship 
between the amount of revenue available for a child*B education 
and the wealth of the district in which he resides. Revenue pro- 
duced by the optional local tax levy will be entirely a function 
of the wealth of the local district. Wealthy districts will be able 
to raise much more revenue by levying one mill of tax than will 
poor districts. Whether or not the approximately 20 percent 
differential in revenue per weighted pupil between the lowest 
spending district and the highest spending district would be con- 
sidered an unconstitutional denial of equal protection has yet to 
be determined. The bulk of the revenue available for school sup- 
poi*t, 80 percent or more^ would be provided from the general 
revenues of the state* Since state taxes tend to be less regressive 
than local property taxes, there would be a tendency toward 
equalization of the tax burden but to a lesser degree than would 
be achieved under Model L 

2* The range in educational opportunity among school dis- 
tricts of the state would be narrowed under this model, although 
not to as great an extent as would be achieved under Model L 
Equality of educational opportunity would be increased if ap- 
propriate weightings which reflect the cost differentials as- 
sociated with various types of educational programs are used 
as a basis for the distribution of funds. 

3, It would appear that greater potential for retention of 
local control of education existB under this model than under 
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Model L The four mill optional local tax will afford some oppor- 
tunity for local preferences to be expressed. 

4. This model undoubtedly will be more popular than Model 
I in states where there exists a strong tradition of local flnancing 
and local control of education, It should again be emphasized 
that the revenue produced by the local tax is purelj^ a function 
of local district wealth. If the principle enunciated in Serra7io 
is adhered to strictly, this model may not he acceptable. 

ModeriII™a basic state grant with an eciualized optional 
local tax— is a variation of what fenerally is termed ''power 
equalizing.** A tax yield equalizing approach was used to illus= 
trate this models but either tax base equalizing or percentage 
equalizing could have been used, The following comments may 
be made with regard to Model III t 

1. This modil, like Model I, would sever the tie between 
the wealth of a school district and the amount of revenue avaiU 
able to educate pupils within that district. The amount of money 
available for a child*s education would depend upon the willing- 
ness of his parents and neighbors to levy a local school tax, 
Nevirtheless, a one mill tax would raise the same amount of 
revenue in each district. 

2. Equalization of the tax burden for support of education 
would be nearly as great as under Model L The use of a re- 
gressive local property tax would, however, make this model 
slightly less equitable thaii Model L 

8. The same degree of equalization of educational oppor- 
tunity could be achieved under this model as could be achieved 
under Model I if two conditions are met: (1) every district 
chooses to levy the maximum permitted local tax and (2) ap- 
propriately weighted pupil units are used as a basis for distri- 
bution of funds, If the range in local property tax rates were as 
great as those used in the exampli^ the highest taxing districts 
would have about 46 percent more revenue per weighted pupil 
than would the lowest taxing districts. This variation, however, 
would be a function of local tax effort, not local wealth, 

4. Under this model local school districts can influence the 
level of expenditure for education in each district— the claimed 
BiM qua non of local control. The fully equalised optional local 
tax levy places every district on equal footing with regard to its 
tax effort. However, if the level of spending for a child's educa* 
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tion is too important to be a function of the wealth of the dis= 
trict in which he resides, perhaps it is also too important to be 
a function of local preferences for educational spending, 

6. The provision of an optional local tax levy for education^ 
when viewed in the context of the strong tradition of local con- 
trol which exists in many stateSj should lend appeal to this modeh 
From a political point of view^ the model has one sivere dis- 
advantage* That is, the amount of state revenue required beyond 
the basic state grant will depend upon local decisions and thus 
is somewhat resistant to cost control eflforts. This feature also 
makes state budgeting more difficult. 

SOME PROS AND CONS OP FULL STATE FUNDING^^ 

Proposals for full state funding of expenditures for elemen- 
tary and secondary education are sure to provoke heated debate. 
In this section some of the major arguments which are likely to 
be advanced on each side of the issue will be identifled and dis- 
cussed. 

Advantages Claimed for Full State Funding 

Proponents of full state funding claim several advantafffis 
for this approach to flnancing education. Among the major 
arguments are those related to equalization of educational op- 
portunity, tax equity, interdistrict competition, school district 
organization, and local priorities. 

Efiualimtm} of Edtimtional Opporttmity 

The present disparities in spending among the school dis* 
tricts of a state can no longer be tolerated in a country which 
has long bian espoused the principle of equality of educational op= 
portunity, Advocates of full state funding point out that under 
most current state support programs the discrepancy between 
the level of spending in wealthy districts and poor districtB 
tends to increase rather than decrease over time. Although the 
relationship bitween expinditure level and educational quality 
is not perfect, both common sense and research indicate that a 
positive relationship does exist. While money alone is not suffi- 
cient to guarantee educational quality, it is undoubtedly neees- 
sary. Full state funding would reduce range between the 
spending level of the highest and lowest ixpenditura districts 
in a state. 
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Adoption of full state funding could greatly increase the 
(luality of iducational opportunity available within a state if it 
were accompanied by a successful effort to raise the expenditure 
level in districts which currently are at the low end of the ex= 
pendlture continuum. Few would argue that this should be an 
abrupt change, for it is likely that such districts would not be 
able to spend wisely sudden large amounts of additional revenue. 
A systematic effort to raise the level of expenditure in low ex- 
penditure districts is likely to be accompanied by monitoring by 
the state to insure the wise use of the additional funds, While 
this may infringe on traditional local prerogatives^ it will prob« 
ably be necessary to assure state policy makers that school funds 
provided from the general revenues of the state are^ not being 
wasted. 



Greater Tax Equity » 

AnQther advantage claimed for full state funding is that it 
will provide greater eqtuity for taxpayers^ especially if it is tied 
to property tax relief. It is generally conceded that property 
ownership does not always accurately reflect taxpaying abiHty, 
and that the property tax bears more heavily on the elderly and 
upon low income groups. Even the most ardent advocates of full 
state funding recognize that in many states it will be impossible 
to abandon the property tax as a source of revenue for educa- 
tion. However, they claim that use of a statewide property tax 
for school support would reduce the present inequities in tax 
rates among districts and also would lead to improved admini- 
stration of the property tax, Property assessments leave much 
to be desired in most states and it is argued that adoption of the 
property tax as a source of state revenue should lead to improved 
administration of the tax. 

It is also claimed that full state funding would modernize the 
tax base used for support of education. The property tax admit- 
tedly Is poorly related to ability to pay and to benefits received, 
at least insofar as the beneflts of education are concerned, It 
also is not very responsive to changes in economic conditions. 
It is argued that full state funding would result in greater re- 
liance on more productive and less regressive taxes and thus 
Q would lead to greater equity for taxpayers. 
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Reductmi of MerdisMct Competition 

The existing decentralized system for flnancing education 
often produces intense competition between school districts* This 
competition is particularly apparent when one looks closely at 
what is happening in the more affluent districts. Districts which 
are abli to raise large amounts of local revenue while maintain- 
ing a relatively low tax rate have an unfair advantage in com^ 
peting for the most able teachers because they are able to offer 
higher salaries, smaller classes and wider range of fringe bene- 
fits. It is argued that full state fundfng, accumpanied by a state- 
wide teacher salary schedule^ would reduce or eliminate the 
whipsaw effect of interdistrict comygtition* It must be acknowl- 
edged, however, that barfaining on teacher salary schedules at 
the state level could easily result in statewide work stoppages if 
a satisfactory agreement could not be reached. 

More Efficmit District Organimtion 

Full state funding undoubtedly would result In the elimina^ 
tion of school districts which are unable to offer adequate educa- 
tional programs at reasonable cost. For one reason, it Is unlikely 
that the state would continue to support school districts of this 
type. A second reason would be the Inability of such districts to 
provide educational programs adequate to meit the needs of 
students, thus leading to increasing pressure from parents for 
reorganization or consolidation. 

Changing Local Priorities 

It is argued that present funding arrangements force local 
school boards and administrators to spend the bulk of their time 
attempting to obtain the resources they need. With full state 
funding, all school districts would have about the same amount 
of revenue per pupil and local policy makers could turn their 
full attention to determining how best to use the resources avail- 
able to them. Under a full state funding programj a school ad- 
ministrator's success would be judged by his ability to use effl- 
ciently the resources at his disposal rather than by his ability 
to promote career moves to more affluent districts. 

Disadvantages of Pull Stale Funding 

Among the arguments advanced by those who do not look 
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with favor on full state funding are those related to educational 
quality, local control, innovation, flixibillty and competition for 
revenue. 

Ref/ressioii Toward Mediocritj/ 

Those who are not sold on the advantaffes of full state fund, 
inff point out that although equalization of edUGational oppor- 
tunity might be achievid, the equalization may be at a level of 
inediocrity. They fear that major attention will be directed 
toward reducing the revenue available to high expenditure dis- 
tricts rather than ineraasing the revenue available to low ex- 
penditure districts, i.e., --leveling down*' rather than ^-leveling 
up." Leveling down would certainly require less new revenue 
than leveling up. However, a number of studies Indicate thuc 
wealthy districts wield greater political influence than do poor 
districts. If this is true, then it is not likely that leveling down 
will occur, for most wealthy districts will not wish to have their 
current expenditure level reduced to any marked degree. 

Diluiion of Local Control 

It has long been contended that control is so closely related 
to support that the two are insiparable. Thus, opponents of full 
state funding fear that the control over education traditionally 
exercised at the local district level eventually will be lost under 
a full state funding program. It is undoubtedly true that con= 
stant vigilance will be required if local control is to be retained, . 
However, some persons argue that local control without access 
to adequate resources is meaningless and Is but a cruel hoax. 
It is also argued that freeing local decision makers from responsi- 
bility for raising revenue will permit them to concentrate on 
other important educational concerns. Even those who advocate 
full state funding most strongly usually advocate retention of 
local control over decisions concerning the employment and re- 
tention of staff, the content of the curriculum, and other mat» 
ters relating to the day-to-day operation of the schools. 

Imiovation and ExpermentaUon 

Opponents of full state funding often point to the diversity 
which is possible under current financing arrangements. They 
argue that the eKistenci of high expenditure school districts 
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provides numerous "laboratories" for iducatioiial experimenta- 
tion and innovation, They fear that full state funding would 
eliminate these "light house'' schools. Advocates of full state 
. funding question whether light house schools really are effective 
laboratories for ixperimejitation and innovation, Thay note that 
light house schools invariably are high expenditure ichoolSj and 
that their programs are tailored for a particular type of student 
population. They question whether such programs are equally 
appropriate in a rural area or in an urban ghetto, arguing that 
other approaches to research and development would be more 
effective in promoting desirable educational change. 

Fkxtbilitij 

Centralized flnaneing could lead to the imposition of rigid 
allocation formulas and operating rules which would frustrate 
attempts to respond appropriately to the widely varying condi- 
tions found among the school districts of a state. Bureaucratic 
rigidity is, of course, not an unavoidable adjunct of full state 
funding. Care will be required, however, to make sure that 
local school systems are not hamstrung in their attempts to 
deal with the educational problems which confront them by In- 
fleKible rules and procedures imposed by the state. 

Conipetition for Revefiue 

^ Those who fear the adverse affects of full state funding often 
point to the fact that elementary and secondary education will 
be placed in direct competition with all other functions of state 
government. They fear that the elementary and secondary schools 
would ftire poorly in this competition. They point out that rep= 
resentatives of higher education, as well as all other state 
agencies, have years of experience with the political processes 
of state decision making and are fearful that those who repre» 
sent elementary and secondary schools will be out-maneuvered 
iiy the more experienced representatives of other state agencies. 

Advocates of full state funding recognize this possibility, but 
claim it is rimote, They claim that those who represent elemen^ 
tary and secondary education have in the past been at least as 
effective as the reprasentatives of other governmental agencies. 
They also argue that the allocation of scarce public resources 
will be accomplished more efflciently if all competing demands 
9i->" ^^'^ debated and resolved through the political process. 
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CONCLUSION 

Movement toward a much higher level of state support for 
public elementary and secondary schools ap^ars inevitable. It 
should be evident, hov^^ever^ that full state funding will not be a 
panacea for all the Ills which afflict elementary and secondary 
education* Full state funding would eliminate or reduce some 
problems but probably would aggravate other problems. In fact, 
full state funding might create problemi which do not presently 
exist. It also should be evident that full state funding can be 
accompllahed in a variety of ways* Each model has advantages 
and disadvantages and none are perfect. This nation has 60 
state school systems and each is somewhat unique. Movement 
toward full state funding undoubtedly will occur on a broken 
front, and is likely to vary according to the situation which con- 
fronts each state* 
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Constitutionality of Federal School Aid 

Formulas 

Kern Alexander 

Eecent court dicisions testiiig the conatitutlonality of state 
school finance programs open a new era of civil rights adjudica- 
tion. The major cases in this area holding state systems of flnan- 
cing unconstitutional pose corollary questions with regard to 
federal mechanisms for flnancinf education. Whether the courts 
will apply similar standards to federal programs as they 
have to state school finance provisions is argumentative at this 
point in time, but it is certainly a current legal question which 
deserves attention, 

The purposi of this paper is to apply the legal rationale of 
equal protection and due process to two selected federal aid pro- 
grams. Underlying this basic purpose are questions of whether 
the selectid federal programs do now disequalize among the 
states in terms of their target populations. Broken down se- 
quentially, the isauis appear to be (1) what la the equality stand- 
ard as propounded in Serrano' and Eodrigim,' (2) does the fed- 
eral government have a constitutional responsibility to treat 
children equally, and (8) do the methods of allocation of the 
selected federal programs disequalize among children in target, 
ed populations? 

It should be emphasized that the constitutioual standard 
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enunciated here is not a requirement that the federal govern- 
ment efiualize among states, but merely that the resources of 
the federal government not be used to 'disequalize. In other 
words, is the federal government bound to treat all children in 
like circumstances alike? 

TREATING ALL CHILDREN EQUALLY 

The cases contesting governmeiital distribution of funds for 
the purposes of education are premised on equal protection of 
the law. Equal protection of the law means the protection of equal 
laws/^ It requires that all persons in like circumstancis be treat- 
ed equally. "The concept of equal protection has been tradition- 
ally viewed as requiring the uniform treatment of perions stand- 
ing in the same relation to the governmental action questioned 
or challenged,"^ In other words, goyernment action cannot create 
unconstitutional classlflcations of persons similarly situated. 
States do not have the power to legislate *'that different treats 
ment be accorded to persons placed by a statute into different 
classes on the basis of criteria wholly unrelated to the objective 
of that statute."'* The Supreme Court, many years ago, said that 
a claBsification! 

'*must be reasonable^ not arbitrary, and must rest upon 
gome ground of difference having a fair and substantial 
relation to the object of the legislation^ so that all persons 
similarly circumstanced shall be treated alike.'*'" 

The question of constitutional classiflcation is the standard 
to which the courts are now addreBsing themselves in the issues 
of school finance, 

UNCONSTITUTIONAL STATE SCHOOL 
FINANCE PROGRAMS 

A child's education cannot be a function of the wealth of the 
parents or neighbors or the state must be "fiscally neutral*' 
Those are the standards adopted by the courts in Serrmio and 
RoMguc:^, The coiirts in these cases found that the chief de- 
terminant of expenditures for a child's education was the flscal 
ability or wealth of the local school district. The systems of 
flnancing created situations where childrin attending school in 
poor school districts were uniformly denied equal tax resources 
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for education, thus violating the equal protection clause of the 
Fourteenth Amendment, 

The Supreme Court of California develoned a very persuasiva 
argument based on three legal suppositicas, flrst, wealth is a 
^'suspect classiflcation/' second, education Is a "fundamental 
interest/* and third, the state must have a -'compelling interist'' 
to justify a system of flnancing which makes the revenues avail- 
able per pupil dependent on wealth. 

In the first instance the court placed heavy reliance on the 
U. S. Supreme Court's demonstrated antipathy toward legisla- 
tive classiflcations which discriminate on the basis of "suspect** 
personal classiflcations. Wealth is such a suspect classifleation. 
In Harper v. Virgmia State Board of Ekctions^^ the tJ, S, Su- 
preme Court said: 

"Lines drawn on the basis of %vealth oi* property, like 
those of race, are traditionally disfavored/' 

In this case, the Supreme Court in invalidating the poll tax 
further stated: 

"To intVoduce wealth or payment of a fee as a measure of 
a voter's qualiflcation is to introduce a capricious or ir- . 
relevant factor , . , [A] careful examination on our part 
is especially warranted where lines are drawn on the 
basis of wealth , , » [a] factor which would independent- 
ly render a classification highly suspect and thereby de^ 
maud a more exacting Judrcial scrutiny."^ 

The California Court found it irrefutable that the California 
system of flnancing public schools classifled children on the 
basis of wealth-' creating a "wealth-oriented'* discrimination," 
Among other arguments, the defense in Seirano maintained 
that classifiication by wealth is constitutional so long as the 
wealth is that of the district^ not the indivlduah Answering 
this assertion the court said: 

**We think that discrimination on the basis of district 
wealth is equally Invalid. . . , To allot more educational 
dollars to the children of one district than to thosi of an- 
other merely because of the fortuitous presence of such 
property is to piake the quality of a child's education de- 
pendent upon the location of private commercial and in= 
dustrial establishments. Surely, this is to rely on the most 
Q irrelevant of factors as the basis for educational ft- 

ER^C nancing." 
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Plaintiffs pressed further that not only does the California 
system of financinff classify on the basis of wealth, but also such 
classification "touches upon" a ^^fundamental interest/* educa^ 
tion. To show that education is a "fundamental interest" is 
necissary, since the U, S. Supreme Court has in the past 
only invalidated wealth classiflcations in conjunction with a 
limited number of fundamental interests, rights of defendants 
in criminal cases^' and voting rights cases;^^ The court adopted 
the plaintiffs argument that education is a "fundamental inter- 
est** and noted that education holds an indispensable role in the 
modern industrial state, 

"first, education is a major determinant of an individuars 
chances for economic and social success in our competitive 
society;" [and] "second^ education is a unique influence 
on a chikrs development as a citizen and his participation 
in political and community llfe/*^'^ 

Buttressing this argument the court citid the tj, S. Supreme 
Court in Brown v, Bowrd of Ed/ucation^^ which said: "In these 
days, it is doubtful that any child may reasonably be expected 
to succeed in life if he Is denied the opportunity of an eduea- 
tion.'* 

By istablishing that ''wealth is a suspect classiflcation'* and 
education is a ■■fundamental interest/' the court brouffht the 
case within the "strict scrutiny" test established by the U, S. 
Supreme Court in the previously cited criminal and voter rights 
cases. This standard requires that the state show a '-compelling 
state interest-* to justify a "suspect classification." This standard 
is much more restrictive on the legislature and requires mora 
than a mere "rational relationship** between the legislative ob- 
jective and the classification^ and it tends to place the burden 
of proof on the legislature* In spite of attempts by the defense to 
justify the California finance machinery in terms of a compelling 
state interest, the court held that the California school finance 
system could not withstand the "strict scrutiny** test. The 
court said : ^ 

"For reasons we have explained in detaili this system con« 
ditions the full entitlement to such [fundamental] interest 
on wealth, classified Its recipients on the basis of their 
collective affluence and malces the quality of a child*s 
Q education depend upon th(i rasources of his school dis- 

trict . . .**^^ 
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The principal of **fiscal neutrality'^ was introduced in 
Rodrifjiicz,''' a Texas decision. The court here said; 

'\ , . plaintifFs have not advocated that educational ex- 
penditures be e(|ual for each child/' *\ . . they (plaintiffs) 
have recommended the application of the principle of 
•fiscal neutrality.' Briefly summai'ized, this standard re- 
(iuire.s that the ciuality of pubHc education may not be a 
function of wealth, other than the wealth of the state as 
a whole." 

DUE PROCESS AND THE FEDERAL GOVERNMENT 

Since the Fourteenth Amendment provides that ''no state 
shall . . . deny equal protection/' (emphasis added) one might 
at first glance assume there is no constitutional basis on which to 
rely in applying the equal protection rationale of Serrano and 
RodrUjuez to the federal government. However, it would be 
constitutionally inconsistent to assume that Congress could deny 
equal protection and unconstitutionally classify persons while 
state governments could not. After all, the Bill of Rights was 
originally written to protect the people against the central 
government. It was not until years later that individual protec- 
tions of the Bill of Rights were brought into play against the 
states.^' 

The problem of not having an *'equal protection clause*' which 
directly applies to discriminations by the federal government 
was first faced squa^'oly by the United States Supreme Court 
in 1954. In Bolliny i\ Sharpe,'^ companion case to the famous 
Broivti V. Board of Edtication,^'' the United States Supreme Court 
was asked to desegregate the federally controlled schools in 
the District of Columbia, the Court was forced to seek consti^ 
tutional authority other than the Fourteenth Amendment in 
order to overthrow federally promulgated segregation. The Court 
found its rationale in the *'due process clause" of the Fifth 
Amendment. 

The Court said: 

''We liave this day held that the Equal Protection Clause 
of the Fourteenth Amendment prohibits the states from 
maintaining racially segregated public schools. The legal 
problem in the District of Columbia is somewhat different, 
however, the Fifth Amendment, which is applicable in 
the District of Columbia, does not contain an equal pro- 
tection clause as does the Fourteenth Amendment which 
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upplies only to the states. But the concepts of equal pro- 
tection and due pvocmn, both stGmming from our Anieri= 
can ideal of fairness, are not mutually exclusive. The 
*equal protection of the laws* is a more expHcit safeguard 
of prohibited unfairnes^^ than *due process of law' and, 
thorefore, we do not imply that thi two are always inter^ 
changenble phrasos. But, as this Court has recognized, 
diKcrimnmtion may be BO^nijustiflable as to be violative 
of due process. 

^*^^nn view of our decision that the ConKtitution 
prohibits the states from maintaining racially segregated 
public schools, it would be mithmkabk that the same Coi- 
^tmtion woiM impom a lesser duty 07i the Federal Gov- 
ernmentJ'''' 

In 1964, the Supreme Court held that a statute by Congress 
providing for denationalization of a niituralized citizen of the 
United States constituted unconstitutional discrimination, say- 
ing, ''Moreover, while the T^fth Amendment contains no equal 
protection clause, it does fOibid discrimination that is 'so un- 
justifiable as to be violative of due process,* "^^ 

In 19C9j the Suprema Court held that welfare assistanci 
waiting^period rGquirements in the District of Columbia were 
unconstitutional even though they were adopted by Congress as 
an exercise of federal power*^^ The discrimination created by a 
one-year residency requirement violated the due process clause 
of the Fifth Amendment. The Court said i 

**=-The Due Procerus Clause of the Fifth Amendment pro- 
. hibits Congress from denying piiblic assistance to poor 
persons otherwise eligible solely on the grounds thr.t they 
have not been residents of the District of Colurabia for 
one year at the time their application was flled*"^^ 

It should be noted that in this case the court held that an 
individuars right to travel was ftindamental and that a res^ 
dency law unconstitutionally restricted that right. In a con- 
curring opinion, Justice Stewart pointed out that government 
must show a cornpelling interest before it can impinge on the 
right of interBtate travel. 

'*This is necessarily true whether the impinging law be a 
classiflcation statute to be tested against the Equal Pro- 
tection Clause, or a state or federar regulatory law, to be 
tested against the Due Process Clause of the Fourteenth 
or Fifth Amindment,"^* 
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In 1971, the United States Court of Appeals for the Seventh 
Circuit hold that the United States Department of Housing and 
Urban Development violated both the Civil Rights Act and the 
Fifth Amendment by its approval and funding of construction 
for a segregated public housing system in Chicago,^'' In applying 
the strletiirea of the due process clause of the Fifth Amendment 
to the federal agency the court partially quoting BolUng v. 
Sharve^'' said: 



"Moreover* the fact that It is a federai agency or oflicer 
charged with an act of racial discrimination does not alter 
the pertinent standards^ since it would be unthinkable 
that the same Constitution would impose a lesser duty on 
the Federal Government,- 



Other courts have also applied the due process clause to 
the federal government. In Hobson v. Hansen,^^ a case involving 
the public schools of the District of Columbia, the court held 
that "the equal protection clause in its application to public 
Snhool education — is in its full sweep a component of due pro- 
cess binding on the District under the due process clause of the 
Fifth Amendment." In this case, the court held the operation 
of the schools of Waihington, D. C* violated the Fifth and Four= 
teenth Amendments* 

In a subsequent Hobson case^^ the Federal District Court in 
the District of Columbia examined the expenditure levels of the 
elementary schools in Washington, D* C*, and found variations 
in teacher expenditures per pupil as great as 40 percent. The 
court concluded that such variations denied black and poor 
children equal access to dollars therefore constituting racial and 
economic discrimination. The court ordered that per pupil ex- 
penditures for teachers' salaries and beneflts in any elementary 
school should not deviate more than 5 percent from the mean 
per pupil expenditure for teachers* salaries and benefits at all 
elementary schools in the District of Columbia,^^ 

In each of the instances cited abo%^e the courts applied the 
"due process clause" of the Fifth Amsndment to prevent un- 
constitutional classiflcation and discrimination on the part of 
the federal government. The same application may cirtainly be 
made to contrcvarsies which challingg the laek of equalization 
of federal school aid provisions among children in the varioui 
states. 



Sfi 



Two Criimil Imiea In Svhml Fimnce 



EDUCATION AS A FEDERAL nESPONSIBILITY 

Education has been traditionally and legally controlled by 
the laws of the states/*^ The federal government derives its 
powers from aonstitutional delegation, and since iducation was 
not m delegated, the Tenth Amendment reserved it *'to the 
Htates respectively^ or to the people." However, it has long been 
established that the Congress through the "general welfare-- 
slause'^^ can "authorise the expenditure of public moneys for 
public purposes [and] is not limitid by the direct grants of 
legislative power found in the Constitution,''33 Tj^g discretion to 
tax and spend for general welfare '^belongs to Congress, unless 
the choice is clearly wrong, a display of arbitrary power, not an 
exercise ojf judgment."-''"^ The Congress has not been ristricted 
in its use of the "general welfare" clause. The Supreme Court 
has said that; 

**Nor is the concept of the general welfare static. Needs 
that were narrow or parochial a century ago may be inter- 
woven in our day with the welUbelng of the Nation. What 
is critical and urgent changes with the times "^^^ 

On the strength of these precedents the United States Con- 
gress has entered the field of education through numerous fl= 
nancing mechanisms. Attention of major committees in Conp^ess 
is devoted to education. Laws providing various types of aid to 
education fill a 748 page volume published by the Congress each 
year*'^''* There is little doubt that Congress has assumed a I'e- 
sponsibility for education and is actively exercising it. This entry 
into the field of education is documented by the Declaration of 
Policy set forth under Title I of the Elementary and Secondary 
Education Act of 1065: 

*'In recognition of the special iducational needs of children 
of iow4ncome families and the impact that concentrations 
of low-income families have on the ability of local educa- 
tional agencies to support adequate educational programs, 
the Congress hereby declares it to be the poHoy of the 
UmtBcl States to jjrovide financial cimstancB to local edu- 
cational agencies serving areas with concentrations of 
children from low^-income families to expand and improve 
their educational programs by various means which con- 
tribute particularly to meeting the special educational 
needs of educationally deprived children."'- [Emphasis 
added] 
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This type of declaration of national policy is either expressed 
or implied in the numerous acts which provide federal support 
for education. By expendinff public tax dollars and by asserting 
control over the expenditiire of those moneySi the federal gov- 
ernment currently exercises vast responsibility for various 
phases of education^ including programs in higher education, 
adult education, elementary and secondary education^ vocational 
education, educational research, and educational professional 
development. Although these programs exhibit more scope than 
depth in terms of dollars, they nevertheless indicate a substan- 
tia) federal commitment and responsibility for education. 

With this assumption of responsibility for educational pro- 
grams coupled with the "compelling iiiterest'' standard of Ser- 
rcmo and riodriQim, a valid question can be raised as to the 
constitutionality of formula allocations which tend to treat cliiU 
dren in certain target groups unequallys or make the funds 
available a function of the wealth of the state* 

CONSTITUTIONAL CRITERIA APPLIED TO 
FEDERAL DISTRIBUTIONS 

Application of constitutional criteria may be made to two 
large federal subventions. Title I of the Elementary and Secon- 
dary Education Act of 1966 and Public Law 81=874, These two 
programs account for over two billion^^ dollars and comprise the 
major portion of all U=S, Office of Education funds for elemen- 
tary and secondary education, 

Tia$ /, ESEA. Tiie purpose of Title I is to provide funds to 
meet the special educational needs of educationally deprived 
children. The distribution formula allocates funds in tho follow- 
ing manner: 

"The maximum grant which a local educational agency in 
a state shnll be eligible to receive under this part for any 
fiscal year shall be an amount equal to the 'federal per^ 
centage^^ of the a\^erage per pupil** expenditure in that 
state, or, if greater, in the United States multiplied by the 
number of children in the school district of such agency 
who are aged five to seventeen, Inclusive, and are (a) in 
families having an annual income of less than the low- 
income factor,*** (b) in families receiving an annual in^ 

* "Federal percintage" is 50 percent 
Avirage Daily Attendance 

The^aow-ineomi factor" is f 3,000 for the four yeargj 1969 throuch 1972. 
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come in excess of the low-income factor from payments 
under -lie program of aid to faniilies with depenclGiit chil- 
drtn under a state plan approved under Title IV of the 
Social Security Aet, or (c) living in institutions for neg= 
lected or dellnciuent children (other than institutions 
operated by the United States) but not counted pursuant 
to paragraph (7) of this subsection for the purpose of a 
grant to a state agency^ or being supported in foster 
homes with public funds*"" ' 

More simply, this formula provides for grants to the states 
on the basis of the number of ©ducatlonally deprived children 
times 50 percent of the average state or federal expenditures 
whichever is greater. 

In fiscal y sir 1971 Title I allotments to local educatic agen- 
cies amounteci uO $l,2i}d blllion,^^ When the allotmenu were 
finally calculated, New York received $278 per educationally 
deprived pupil The poorest states Mississippii with comparable 
fiscal eflfort, received only $164 per educationally deprived pupil 
(See Figure 1). This disparity of $109 per educationally de- 
prived pupil is prima facie evidence of the federal governmant*i 
'^unequal treatment of equals,** While this amount of fundi is not 
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particularly striking when expressed in terms of pupil nnits, it 
is more Impressive when viewed on a statewide basis* If, for 
example, the federal government did not disinualize in the allot- 
ment formula and the Mississippi child aceived the same 
amount as the New York child, then, the state of Mississippi's 
Title I allotment would be increased by about $28 million*" In 
1971 the entire Title I allotment to local iducation agencies in 
Mississippi amounted to only $42,074,162. (See Table 1), 

Tablb 1 

Title I, ESEA Allotments Per Title I Child to Local Education 
Agencies, Fiscal Year, 1971 

(Selected States Paired Rich nm\ Poor with CompgrablG Effort)* 



Total Local Agmcy Titla I Allotmevt 

SWe mh I Allotmmt, ml Per Tiik I CMld 



New York $ 191.230,096 " $ 273 

Misiissippi 42,074,152 164 

Maryland 19^393^356 177 

South Carolina 84,313420 163 

New Jereey 39,674,083 202 

Kentucky 37,131,900 166 

Connecticut 11401,653 Igg 

Alabama 40,257,134 164 



Souree: Titk /, Assistanae for Edueationiilly Deprived Childrm, Allot- 
ments for Fmal Ymr, 1971, Office of Education, H.E.W. 

* Effort of itates dettrminid by dividing state per capita pergonal 
ineomi ini:o state and local revenue per pupil for education. 

Using another example, to correct the disequalization of the 
formnla and bring the state of Kentucky up to that of New 
York, would require a $107 increase per educationally deprived 
child in Kentucky. This would increase Kentucky's ariocation by 
nearly $24 million.^^ 

PiibUo Law 874 (Impact Aid). The purpose of this federal 
program is to '-provide financial assistanse for those local edu- 
cational agiucies upon which the United States has placed flnan- 
cial burdens by reason of the fact that : 

"(1) The revenues available to such agencies Iimb been 
reduced as a result of the acquisition of real property 
by the United States ; or 
(2) Such agencies provide iducation for children reiidinf 
on fidiral property j or 
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(3) Such agencies i3rovide education for children whose 
parents are employed on federal property; or 

(4) There has been a sudden and substantial increase In 
school attendance as the reiult of federal activities 

The formula used to distribute the impact aid funds is the 
'%m\ contribution rate" time^ the number of sliffible children 
in awrage daily attendance in the school dl^^tri t. The "local 
contribution rate" is the local expenditure per pupil as deter- 
mined by {jrowinngs or coiiijHmible school districts In the state 
or by the district taking om-half the national or oneMf the 
state (ivei-age par pitpil operating costs whichever is hlghor. The 
use of one^half the federal or state average tends to prevent 
discriinination against districts in states which have a high 
percentrige of state funds for elementary and secondary educa- 
tion. A istate may have some districts that obtain funds on the 
basis of groupings or comparable districts while others in the 
same state obtain fund.s based on one^ialf the federal or state 
average. 

It is in this formula that a posslbli constitutional challenge 
lies. Even though the school district has alternatives of group= 
ings, comparable districts, one^half federal or one-half state* 
expenditures per pupil, the impacted child in a low-wealth school 
district in a poor state can only hope to receive at most one-half 
the federal average expenditure per pupil. This means Uiat a 
federal installation child in Alabama will receive substantially 
less impact aid than a child similarly situated in Massachusetts. 

Although some studies^* have pointed out several Inequitabla 
and Inconsistent features In the PX. 874 formula, the net effect 
of the formula is that it favors the impacted children In school 
districts in wealthy states over impacted children In districts 
in poorer states. The formula discriminates within the targ'et 
population class and the discrimination is based on *'wtelth*'' A 
recent Battelle study of impact aid moneys concluded that the 
methods of calculating the local contribution rate results in sub- 
stantial variation among the states. These data show that gen- 
erally the poorer southern states^ with the lowest expenditures 
per pupil must select one^half the national average local eontri- 
butiori rate, while the wealthier states merely needed to rely on 
their own resources to exceed the national rate. Although, the 
national average option raises the poorer states in some degree, 

* Federal funds escludcad. 
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the impact of the entire formula is to discriminate against im^ 
pact aid children in poorir states in favor of those in wealthier 
states. 

In Tal)lG 2, it can be seen that for flsca] year 1970^ in the poor= 
or states, including Mississippi, Alabama and Arkansas, maxi^ 
mum allowable local contribution i*ate was the national average 
which amounted to only $307 per pupil. This amount is much less 
than the local contribution rate allowed for New York which ob= 
tained $576. The wealthy states of Massachusetts and New 
Jei^sey had $546 and $532 respectively* 

The use of the local contribution rate makes aid to impact 
ran a function of the wealth of the state. This can easily 
be shown by correlating the average local contribution rate of 
all 50 states agaiiist the hit per capita personal income of the 
states;*'^ Results indicate that the Pearson Correlation coefficient 
is .6675 and is significant at the .01 leveL This correlation is par- 
ticularly strong even though the IB poorest states were entered 
at bne^half the national average, tending to create a randomness 
which detracts from the relationship. (See Figure 2). 
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Comlitutiomlity of Federal Schml Aid Formula,^ 



For flscnl 1971, the P.L, 874 formula produced a revenue 
disparity between New York and Mississippi of $83 per impacted 
pupiL^" To treat the Mississippi child equally, and raise the allot- 
ment of Mississippi rather than lowering the New York allot- 
ment, would require that Mississippi's total allotment be in- 
creased by $1,442J06. Mississippi in 1971 received $8,991,200, 
To similarly erase the disequalization between Alabama and 
Connecticut'' would require that Alabama be allotted an addi- 
tional $112 per impact child or a total additional for the state 
of $6,055,728. 

Since the wealth of the state is the significant determiner of 
the state expenditures per pupil, It is quite evident that ''the 
amount of PX. 874 dollars per impact child is a function of the 
wealth of the state.'' The formula, because of wealth and geo= 
graphic circumstance, discriminates against Impacted children 
in poorer states, The Congress would he hard pressed to show a 
compelling interest in creating a wealth distinction within a 
nationally identified target population of federally impacted 
children, 

THE FEDERAL GOVERNMENrS COMPELLING 
INTEREST IN THE PRESENT FORMULAS 

In keeping with Sermw and Rodrigiiez, when a fundamental 
interest such as education is at stake, the government must show 
a "compelling interest'' to withstand a strict scrutiny of the 
method of classification. Does the federal government have a 
^'compelling interest-* for classifying educationally deprived and 
imparted children on the basis of wealth? It may be assumed 
that the federal government would cite a number of compelling 
interest arguments including the ones discussed in the following 
paragraphs, 

(a) Edncation is not a federal functmh therefore, eqimU- 
mtion is not a valid comtitutmial rcquiremmt of the federal 
(jovernment In response to this argument it should be observed 
that it is irrelevant where the basic responsibility for educa- 
tion lies. The fact is that the frderal government has assumed 
the responsibility for financing a portion of the educational 
program. It may be true that the federal government does not 
have an overall responsibility for iqualiMtlon of educational 
opportunity for all children, but it certainly has a legal responsi- 



Tim Critical Imues In Sflaiul {•'imiwti 



bility not to diaeqiuilize among the children it has identified 
m a apeciflc target population. Put nnother way the federal 
government does not have n responsibility to iqualize cunong 
regular children in basic educationnl programa either among 
school districts or among states, but where it has assumed tlie 
Tesponsibility for providing assistance to a certain type of child, 
it must treat tliem all equally regflrdlaas of where they are lo- 
cated or what their economic circumstance may be. 

Of course, the federal government cannot assume that the 
diseriualization created by the federal program be remedied by 
the states themselves, since it Is inipoaaible for states to flscally 
equalize among themselves without the assistance of the federal 
government. 

(i)) Equalization, is not the purpom of the grmit. Everv 
state or federal aid formula has both a purpose and a method 
of allocation. The purpose may be and usually is completely 
separate from the method of allocation . A grant can have almost 
any purpose and still treat the children in the target group 
equally. . 

At any rate, here, there is no suggestion that federal fuiids 
must equalize, the standard is merely that the federal allncation 
formula not disequalize. The minimum standard is simply that 
all target children be treated equally In terms of resources. This 
would mean that the allocations per pupil when correlated with 
tlie wealth of the state must at least be neutral or have no cor. 
relation, meaning no disequalization. Of course, a high positive 
correlation, as Is now found in the two formulas discussed above 
between allocation per targeted pupil and state wealth, falls 
short of this minimum. 
, jc) High md loio expenditwres are not related to wealth 
of the state. If this assertion is true then it could plausibly be 
maintained tliat the federal -Mo-mu ^ 'mulas in question are 
not constitutionally invalid En,;-- \v;;v, s the ^'suspect classi- 
flcation" not expenditures. H.."( .r-. u .-aditures are related to 
wealth and a.s simple correlations' :.r=acate, there is a positive 
correlation between wealth (per capita net personal income) 
and expenditures (-|- .7864 significant at .01 level). High wealth 
states are also high expenditure states. 

(d) More money per pupil doesn't memsarily mean a 
better educatmi. This argument may be made, particularly in 
view of variations in costs of living throughout the country. 
However, recently an Associate U. S. Commigaioiiir of Bduca-^ 
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tioii commentecl in a speech before the Council of Great City 
Schools in reference to expenditure variations, 

"Wide variations in school expenditures exist within statis 
and among states. These variations often result from the dif- 
ferences in financial resources available to different communi- 
ties . . . . Although researcli has not demonatrated the precise 
relationship between the amount of money a community spends 
on education and the quality of its schools, it is msumed that 
laruer expmdmires {meralhj proinoe better education^' [Em- 
phasis added]'" 

Commenting on the riuestion of comparable expenditures, 
tlie three judge federal court in Mclmtis v. Shapiro stated \ 

"Presumably, students receiving a $1,000 education are bet- 
ter educated than those acquiriiiff a $600 education.'* 

In Harnrme v. Kirk^'' the court stated with regard to the 
outcomes of various expenditure levels: 

''It may be that in the abstrttct the difference in dollars 
available does not necessarily produce a difference in the quali- 
ty of education. But this ftbstract statement must give way to 
proof to the contrary." 

• Reirardless, the "compelling interist" standard would require 
more than n^ore speculation on the subject. Today, data just do ' 
not show that the low expenditure level of Alabama produces 
the same educational output as the higher expenditure level in 
New York or Illinois, 

(e) Effort of states vary, the richer may he piiMmg forth 
Mf] her effort thMS creatinff ffreater mpenmiires. The federal 
aUocation formila is simply rewardmu higher effort and not 
classifumg states according to imalth. 

As a matter of fact, higher efforE does not accompany 
higher wealth, just the opposite is true. When ability is cor. 
related against effort there is a negative correlation (-2.088) 
significant at .05 level. 

In quoting the Senwio court and substituting the word 
atatea for the word districts the logic of the Seframo reasoning 
can be conveyed interstate as well as intrastate, 

". . , Expenditure doesn't accurately reflect the [state'sj 
wealth beeaUBe that expenditure is partly detei-minid by rstate'sl 
tax rate." " , 

"This argument is . . . meritless. Obviously, the richer 
[state] is favored when It can provide the same educational 
quality for its children with less tax effort. Furthermore, as a 
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statistical matter^ the poorer [states] are flnanclally unable to 
raise their taxes high enough to match the educational offerings 
of wealthier [states]. Thus, affluent [states] can have ^htir cake 
and eat it too: they can provide a high quality education for 
their children while paying lower taxes. Poor [states]* by con^ 
trust, have no cake at all.-' 



IN SUMMARY 

In the absence of better educational fiscal data^ it appears 
that the federal government would be hard pressed to show a 
''compelling interest'' defending allocation formulas which make 
the "targeted child's education a function of the wealth of the 
state/- 

If the rationale of Serrano and Rodrigiifz Is sound, and state 
systems of school finance are uncoustitutional because they un= 
constitutionally classify children on the basis of wealth, then 
again quoting the U.S. Supreme Court in BolM/ng Shfirpe: 
"It w^ould be unthinkable that the same Constitution 
would Impose a lesser duty on tht Federal Government/* 
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Equalimtion of Resources WitMn 
School Districts 

D. Brock Hornby and George Holmes, III* 

INTRODUCTION 

The drive for equal eduGational opportunity has invaded the 
field of public school finance. Together with the President i Com- 
mission on School Finance^ and the National Educational Fi- 
nance Project,^ recent judicial activity has focused attention on 
the problem of distributing resourees^ in pubHc elementary and 
secondary education. Courts in California,^ Texas,^ Minnesota,^ 
and New Jersey^ have ordered those states to end the praetice 
of affording poor districts less access to resources than wealthy 
districts within the same state, and the Supreme Court has now 
agreed to decide the Texas case,^ This *Hvave" of court cases, 
however, has focused constitutional attack exclusively on com- 
parison among school districts. Explicit reference to allocation 
of resources within school districts has been significantly absent. 
Even much of the scholarly literature on equalization axplieitly 
avoids the problem of intra^lstrict distribution,^ But if the 
concern for resource equalization bears any relation to the quality 
of education students receive, getting the money to the school 
districts is surely only one step. The question remains whether 
resources are being fairly distributed among the schools within 

* The authors are reipectlvily* Aiiiitant Profesior of Law, Univerilty 
of Virginia and Profeasor of Educatianai Administration, Univerilty of 
Virginia. 
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the dig^triet and, ultimritely, among the individiml students in 
those schools, Atteiiiion to intm-district inequalities is tlius the 
logical next step of the eciimlization thrust. 

PerhapB one of the reasons that the question of iiitra-district 
ineciualitios has been neglected is that infoimation on the sub* 
jeet is snattored. AlthQugh an increashig qnantlty of evidence on 
the disparities among Hchool districts has fueled the drive for 
eciualization at that levels firm and comprehensive data are still 
unavailable on the extent of resource variation within school 
districts J" Historically, patterns of racial dlscrimlnatloii appear 
to have crnated resource inequality between black and white 
schools.'' Remedial measures—perhaps to blunt the drive for 
desogregution, perhaps simply to correct past inequities—may 
have alleviated much of this^^' but scattered avidenee indicates 
that sucli disparities do remainJ'^ Some investigations, moreover^ 
have discovered divergences on a socio-economic basis* A recent 
survey of school services in the- San Francisco Bay areaj for 
example^ demonstrated that within districts, especially the urban 
Oakland district^ more money was spent on schools serving 
students of high socio-economic status than on schools serv- 
ing other studentsJ' The funding superiority was refleGted 
not in instructional materials, an area in which low socio=' 
economic students actually benefited, but in teacher salaries. 
Greater experience and higlier educational qualiflcations were 
characteristic of teachers in schools with student bodies of high 
socio-economic status.''' A 1961 study of an unidentified large 
midwestern city found differences in building age, quality of 
facilitleSj class size^ teacher certification percentages^ even avail- 
ability of free meals^ all tending to benefit those schools whoBe 
Htudent bodies had high socio-economic status J A recent study 
in Chicago'' and the court records of desegregation suits in 
Denver-' and Washington^^^ liave demonstrated similar relation- 
ships, But other available data produce contradictory evidence. 
For example, one recent study concluded that *'in certain facilities 
presumed to be crucial the children of the poor in large-city high 
schools were likely to be considerably better off than those of 
the well-to-do.''-" The Coleman Report, the mammoth 1966 study 
designed to catalog the state of American educational resources, 
revealed that differences among individual schools on a nation^ 
wide basis were much less exteusiva than had been expected.-^ 
It did not* however, furnish much direct information on intra^ 
O district disparitiei." Given such indeterminate data, a defini- 
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tive statement on the extent of intra-district inequality is impos^ 
sible. While the Gvidence suggests that some inequalities exist 
within some districts, their seveiity and prevalence are un^ 
known. 

The attack on intra-distrlct ineqimlity, however, has already 
begun tlirough legislative and judicial action, without final proof 
that the pmblem is one of national significance. The availability 
of federal Title I funds, designed to provide extra resources for 
schools serving educationally deprived children, now depends 
on a demonstration that project schools receive services and 
expenditures "comparable" to those of the district as a whole.-^ 
^'Comparable*' has been construed to allow only a five percent 
variation from the district-wide moan.^'* President Nixon's pro- 
posed legislation on equal educational opportunity and busing 
would reaffirm this requirement as a condition for receiving 
funds under that legislation^^ The most i^ecent session of the 
Virginia General Assembly eonsidered legislation requiring each 
local school board to "maintain the same quality of education in 
all schools within such school division" and to "adopt and enforce 
plans, methods and procedures whereby education of the same 
quality shall uniformly b& offered in each school within the 
school division/-*^ There are signs too in recent judicial decisions 
that intra^istrict inequalities, at least where they relate to 
racial separation, may be open to successful challenge on con^ 
stltutional grounds.^' If the President is successful In getting 
Congress to call a halt to busing as a desegregation remedy, 
courts may be even more ready to apply this new "separate but 
equal" requirement to a racially imbalanced school district.-^ 

In this Article, we confront the question of intra-district 
resource equalization. First, we survey currant educational re^ 
search for information on the importance of resource variations. 
Finding significant disagreement on their materiality, we turn 
to examine and assess Title I of the Elementary and SecondaiT 
Education Act, n federal education program concerned with 
intraKlistrict inequalities. In the same light, we explore recent 
judicial developments pertaining to intra^istrlct allocation and 
outline an analysis for reaching a decision on the constitutional 
demands. V/e conclude that some demands for equalization are 
legitimate notwithstanding their uncertain significance for affect- 
ing educational achievement. 
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THE EMPIRICAL RESEARCH 

Modern iiivetitiffutors, not content to examine cost and 
quantity, have shifted their focus to the effectiveness of specific 
educational Bervices. Yet, if it is difficult to ascertain the ex- 
tent of ineriuaHty in axpenditures or the provision of educa- 
tional services within school districts, it is even more difficult 
to rehite such variations to ^^effectiveness.-* Most educational 
programs serve a number of objectiveE. In the unlikely event 
that these are fully articulated and agreed upon, the present 
state of developnient of learning theory still makes it impossible 
to draw final concluslorii on how to achieve them,^'' Empirical 
evidence is not available for firm answers to all questions that 
seem relevant; what evidence is available occasionally conflicts 
and often presents considerable difficulties of interpretation. . 

Pertinent studies measure effectiveness of educational ser- 
vices almost exclusively by student performance on achieve^ 
ment (occasionally aptitude) tests. The conceptual model for 
assessing the data generally posits a relation of the following 
sort:'" a student^s achievement at a particular point in time 
hinges on some combination of (1) his initial endowment; (2) 
his and his family's characteristics cumulative to that time; 
(8) the characteristics of his peers; and (4) the quality and 
quantity of his schooiing to that time. Of these four inputs, 
only the last has seemed subject to practical alteration. A child's 
initial endowment is still beyond reach* A comprehensive pre- 
school day care program designed to serve children from low- 
and middle-income families provoked a presidential veto to pre'- 
vent a weakening of American family influence*''^ Attempts 
at changing the peer environment through racial or social 
integration hav3 encouraged massive opposition.'^^ Not sur- 
prisinglyj therefore^ much of the research has concentrated on 
the quantity and quality of school services as means for im- 
proving achievement. 

Prior to the mid4960's, research confirmed what intuition 
would suggest: that the level of eKpenditures and the^services 
schools provide measurably affect student perfoiinance* In 1953, 
for example, Mollenkopf and Melville found a relatively high 
correlation between achievement and aptitude test scores on 
the one hand and the cost of instructional support per pupil 
and the number of specialists on the school staff on the othir,^^ 
Casual connection does not necessarily follow this correlation; 
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Specialists and higher expenditures might have been attracted 
to these schools because of the high achieving students or for 
other reasons. But tlie results were ot least consistent with the 
belief that these inputs affect performance. In 1957-58 Good- 
man conducted his Quality Measurement Project for the New 
York State Education Department.'" He also found that per 
pupil expenditure and (luantity of specialists were highly re- 
iated to achievement; but whereas Mollenkopf and Melville 
had found teacher experience insignifltsant, Goodman found 
it moat important.''" Marion F. Shaycoft conducted a longitud- 
inal_ study of a group of 6,683 students in grade 9 in 1960 and 
12 in 1968.^" She found a statistically significant variation in 
• ■ ^ cognitive learning among schools, H. S. Dyer has pointed out 

that Slmycoft's study provides no information on the signifl- 
cance of the differences or how they related to apeciflc qualities 
of the schools, but he concluded that because the pronounced 
differencea were in ai-eas of curriculum content not largely 
affected by family background, "the hypothesis is rather com- 
pelling that qualitative differences in the schools themselves 
account for much, if not all, of the variation in academic and 
vocational achievement between one school and another."''" J, 
Alan Thomas, In a 1982 study. Isolated the quantity of school 
library books, teacher experience, and level of beginning salaries 
as significantly related to achievement test scores.''* Charles S. 
Benson found in a 1966 California study that per pupil teach- 
ers' salaries and instructional expenditures ware related to 
achievement.''' 

Then in 1960 the most important empirical study in the 
history of American education cast serious doubt on the slg- 
niflcance of the relationship between variations in student per- 
formance and disparities in the services provided children by 
schools. The Coleman Report, the product of a study of ap- 
proximately 645,000 students and their teachers, schools, cur- 
ricula, and administrations across the United States, concluded 
that variations in overall per pupil expenditure for staff had 
no significant independent correlation to performance except 
for blaclt students in the South, and even then the cause and 
effect relationship was doubtful.'" School facilities had so little 
relation to achievement'^ "as to make it almost possible to say 
there was none.'"" Even teachers' characteristic" ran third 
behind the more important factors of the student's socio- 
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economic background and his or her peer environment at 
school''^ 

These surprising findings were greeted at first with a mix- 
ture of discomfort and neglect,** Then critics began to ac- 
cumulate arguments to challenge the findings. The design of 
the study was such, they said, as to underestimate the impact 
of school facilities. The sample of facilities (school library 
books and, in high schools, science laboratories) -^ tested for 
impact, for example, was too narrow,*'' Quality of the facili^ 
ties was ignored,- and the number of schools tested was too 
small.'' Where measures of inputs ware averaged for entire 
districts, they failed to show differences among the resources 
available from school to school within a district;^*' where they 
were separated by school, differences within the same school^'* 
that might have demonstrated a significant impact were ig- 
nored. Furthermore, if in fact it is true that students of low 
socio-economic status receive lower quality school resources, 
critics argued, the regression analysis used in tlie Coleman 
Report to Interpret the data would accord importance to what- 
ever item was tested first: availability of school resources or 
socio-economic status. Since the Coleman Report chose socio- 
economic status, this factor may have been overrated at the 
expense of school resources/'- Together with neglect of the 
importance of a child's initial endowment, faiUire to seek longi. 
tudinal data accounting for past schooling, and possibly sys- 
tematic patterns of nonresponse, these factors have been said 
to preclude use of the Report for policy decisions/'^^ 

A review by Guthrie, Kleindorfer, Levin, and Stout of 
several additional studies of the effectiveness of school resources 
found substantially consistent evidence that variations in the 
quality of school services did influence the level of student 
achievement/'^ For example, teacher characteristics such as 
verbal ability, experience, salary, academic preparation, and 
tenure appeared significantly associated with student per- 
formance. Student performance also correlated with the degree 
of student-teacher contact measured by items such as class 
size and pupil/school personnel ratios. Even school building age 
and the quality of physical facilities had some consequence. An 
empirical study of Michigan schools, using the Coleman Re= 
port's data base, confirmed such conclusions for performance 
on reading, mathematics, and verbal ability tests,-^* Specifically^ 
the Michigan study found performance related to such factors 
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as school site size, building age, classroom ratios, and the use 
of makeshift classrooms.^^ Other factors were also relevant. The 
availability of library books, for example, had particular impact 
on students from high socio-economic backgrounds. Although 
tjic impact of teacher exiDerierice was slight, that of teachers' 
verbal a])ility was fairly strong. Furthermore^ measurements 
of teacher morale were related to student success/'** 

The most recently published reanalyses of the Coleman Re- 
port, liowGver, for the most part reaflirm its orighial con- 
clusions from continued study of the same data.'^^ Addrassing 
the charge that the Coleman Report underestimated the im- 
portan.ce of school services through its use of regression analy- 
sis, David J. Armor concluded that regardless of the order in 
which the impact of socio-economic status and school services 
are measured, family input accounts far more heavily for 
differences in achievement,'' Marshall S. Smith concluded from 
his analyses that the Coleman Report^ through an error in 
calculations, had in fact substantially underestimated the im- 
portance of fanrily input/-^- On the significance of teacher com- 
petence, Christopher Jencks concluded that salary level does 
not relate to student achievement and that selection devices, 
such as the National Teacher Examination or a supervisor's 
recommendation, either do not correlate with achievement or 
else show a negative relationJ'^Although his studies confirmed 
a positive relationship between student achievement and teach- 
er verbal scores and found this relationship particularly strong 
within school districts, Jencks was quick to point out that the 
hypothesis that verbally fluent teachers are attracted to schools 
with good pupils is just as consistent with the evidence as the 
hypothesis that verbally fluent teachers produce better stu- 
dentsJ^^ Jencks' study also demonstrated that school facilities 
had minimal impact on student performance, The slight re- 
lationship between performance and the number of pupils per 
room, was "depressingly small" Other physical facilities- 
rooms per teacher; percentage of makeshift rooms; size of the 
school site; building age; presence of an auditorium, cafetariaj 
gym, athletics field, laboratory, typing room, infirmary, kitchen 
or movie projectors=— produced eciuivalent results.-'^ The quan- 
tity of library books and textbooks was inconsequential.'^^ 

In shortj although scattered individual studies are consistent 
with the hypothesis that variations in school resources have 
an impact on tested student performance, that hypothesis is 
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not sustained by the most comprehensive collection of data, the 
Coleman Report. The methods and assumptions of this study 
ure in turn under significant attack. Experience to date with 
compensatory programs, although the evidence is admittedly 
Kcant, does not appreciably alter tliis confusing picture, A selec- 
tion of 189 programs receiving Title I funds, for example, pro- 
duced "58 [with] positive gains in reading scores, SO [with] 
losses, and 81 [with] no significant change."''' The initial, fav- 
oralDle Office of Education report on Project Follow Through, 
a test of twenty educational approaches in 178 different projects, 
was quickly attacked as "fuzzy writing, meager data."''" This 
uncertainty is the context in which we must approach the issue 
of resource equalization. 

THE LEGAL PRINCIPLES 

Legislative Equalization Requiremenls 

Doubts concerning the relationship of school services to 
student achievement have not halted federal activity in the 
area of education. Title I of the Elementary and Secondary 
Education Act of 1965 supplies funds to local school systems 
to meet "the special education needs of aducationally deprived 
children.'""^ As of July 1, 1972, statutory restrictions imple- 
mented l)y the Office of Education condition these funds on a 
guarantee of some degree of equalization of resources within 
school districts. In order to obtain Title I funds for the 1972-73 
school year, a local school board must ensure that i 

State and local funds will be used in the district ... to 
provide services in project areas which, taken as a 
whole, are at least comparable to services being provided 
in areas in such district whicli are not receiving funds 
under this subchapter,"'' 

Applications for funds will not be approved unless the state 
educational agency determines that the district has already 
achieved comparability, or will achieve eomparabllity by the 
beginning of the fiscal year in which funds are to be used, and 
that comparability will be maintflined.« Together with the statu, 
tory requirement that federal funds "supplement" and not "sup- 
plant" other available funds,fi^ these provisions are designed to 
ensure that Title I funds do not merely equalize resources, but 
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make HUperior resources available to areas with concentrations 
of children from low income families.'" 

A local school board applying for Title I funds must identify 
^peciflc schools in its district as Title I project schools. For 
each project school, the school district must compute i 

1. The average number of pupils per assigned certified 
clasBroom teacher; 

2. The average number of pupils per assigned CGrtifled 
instructional staff member (other than teachers) ; 

8. The average number of pupils per assigned noncertifled 
instructional staff meml)er; 

4. Tlie amounts expended per pupil for instructional salaries 
(other than longevity pay) ; 

5. The amounts expended per pupil for other instructional 
costs, such as textbooks, library resources, and other 
instructional materials.'* 

The figures computed on the first three items (pupil/staff 
ratios) for each project school are compared to the average for 
all nonproject schools in the district serving the same grades. 
The project school must be not more than five percent over the 
nonproject scliool average on these pupil/ataff ratios. Pigures 
on the last two items (expeiiditures per pupil) are compared 
in the same w^y^ and no project school may be more than five 
percent under the noiiproject school average/^ Each of the five 
items must meet the comparability standard; overachievement 
in one will not justify underachievement in another. Thus^ the 
regulations reciuire comparability both of the resources ex- 
pended and of the services purchased,'" 

This requirement that project schools closely approach the 
districtwide mean promises to have wide scope. The five items 
selected for comparability are among the most important fac- 
tors affecting a school district's budget. The one major item for 
which comparability is not required is longevity payJ' Even 
this item must be reported,'^' however, perhaps a sign that there 
is thought of including it. With longevity pay included, the 
instructional expenditures covered by comparability require- 
ments would account for approximately sixty-three percent of 
all school expenditures, and about seventy-flve percent of an= 
nual operating expensesJ'^ Moreover, the program is wide' 
spread. In fiscal year 1968, the last year for which data have 



Two Critiml Imwn In School h 



utttunj 



been published, 10,979 of the 11,862 districts nationwide which 
enrolled 800 or more pupils received Title I funds.- 

Wei-e it not for the Coleman Report duta, dollars spent and 
goods and services purchased would no doubt be considGred 
perfectly appropriate for evaluating a school board's distribu- 
tio!i practices, and the demand for comparability a logical 
metliod of -ecruulizing opportunity. The discussion enffendered 
by that research, hovvever, has raised uncertainty over the sig- 
niflcance of such inputs for increasinff educational achievemeiit. 
Proffnims of racial and socio-etonomic integration or attention 
to the home background are advocated and disputed as more 
promising avenues. If little is to be expected from a re-sluiffling 
of resources, why, it may be asked, should the Title I program 
occasion the considerable administrative coats of implementing 
and enforcing its demands for comparability 

Even if no impact on achievemoiit is discernible, available 
resources are bound to affect the pleasantneaa of the school from 
day to day through tlielr determination of such items as pupil/ 
teacher ratios and the quality of physical facilities. Perceptible 
differences in available services carry strong suggestions of 
unfairness. Where such Inequalities are racially, ethnically, or 
socially oriented, they affect adversely the attitudes of both 
students and community. Administrators who prepare budgets 
and testify at hearings continue to extol the importance of 
teacher qualifications and small classes,"" and parents continue 
to believe them.s" The announcement that such items no longer 
matter cannot easily dispel the adverse affects resulting from 
their unequal distribution. 

Title I, moreover, demands comparability not as an end in 
Itself, but as a means of assuring that funds distributed under 
the program provide special services for the education of dis- 
advantaged children."' Thus, the real issue is whether the con- 
centratlon of extra resources on such children is a worthwhile 
endeavor. Certainly if that objective is sound, then the pre- 
requisite that project schools first receive average treatment 
from a district Is logical and necessary to ensure that federal 
funds fulfill their purposa,«= Altliough the Coleman Report has 
made us recognize that current school services cannot fully com- 
pensate for other factors that affect achievement, Its insensi- 
tive measurements of variations in school services and student 
^ access to them certainly have not destroyed all basis for the 

intuitive belief that they produce some impact. As a practical 
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matteiv attention to school services appears to be the only 
realistically available approach at prGsent for afFecting student 
pcrformancG. Pej'haps a slpniflcantly larger quantity of some 
sc»rviceB can be effeetive. 

More importantly, the fact that tested achievement has 
furnished an easy measure for empirical studies gauging effec- 
tiveness must not elevate it to the only criterion of e\^aluatioiL 
Certainly it is an important measure, but it may be an un^ 
reliable approximation of other possible criteria, such as the 
value of schooling to an individuars future earning capacity or 
the quality of his futurG consumption.^;* And education has other 
important goals not easily measured on achievement tests.'* 
What is needed is better deflnition of the various goals of edu^ 
cational programs and monitored experimentation to test the 
efficiency of different approaches, Title I, properly administered, 
can provide the funds to encourage the development of new edu-^ 
cational programs with deflned objectives for disadvantaged 
students. Proper monitoring could identify those which effl- 
ciently secure their goals.^^' Obviously, the arguments for con^ 
tiniiing Title I are not overwhelming. The success to date of 
compensatoi-y programs has not been particularly encourage 
ing,^'^ and Title I is a costly program— $11 billion for 1969, 
$L34 billion for 1070, $1.5 billion for 1071, $L5 billion request= 
ed for 1972.^^ But until better programs are available,^^ or until 
the evidence clearly indicates the hopelessness of this approach, 
the importance of upgrading education for disadvantaged stu-^ 
dents justifies this legislative experiment— provided, of course, 
that programs are carefully conceived and closely monitored 
so that adequate judpiients of effectiveness can be made/'* 

CONSTITUTIONAL REQUIREMENTS 

Unlike the specificity afforded by Title Fs legislative and 
regulatory requirements, constitutional strictures In the area 
of school resource distribution are still unsettled. The Fourteenth 
Amendment directs that no state shall ''deny to any person 
within its jurisdiction the equal protection of the laws,"'^" This 
i^equirement demands more than the impartial administration 
of legislation on the books; the Supreme Court has said that 
it constitutes pledge of the protection of equal laws*' as 
welL^^^ But the case that can be made for the congressional ex- 
^ periment in reallocating school resources furnishes shaky 

gpj^" ground on which to build an argument that the Constitution 
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requires reallocation where inequalities of resources occur 
among schools. 

The Tools of Equal Protection Analysis in the 
General Area of Educational Finance 

A strong attack has nevertheless been mounted against 
judicial restraint in the area of school finance. Commentators 
have long observed that the Supreme Court uses two approaches 
in assessing the constitutionality of measures challenged on 
equal protection grounds.^*^ In the area of general s^ial and 
economic legislationp the Court has required only that govern- 
mental classifications of groups or individuals for different 
treatment bear a -'reasonable" or ■■rational" relationship to a 
legitimate state objective* A classification based on race or 
alienage^ on the other hand, is termed "suspect" and requires 
justification by some "compelling state interest** and, on oc- 
casion, proof that no less onerous measures could secure the 
state's objectives. When constitutional rights such as the fran- 
chise or interstate movement are impaired, or when certain 
criminal defense services are priced at a level that indigents 
cannot afford, this higher level of scrutiny is again applied. 
Traditionally, almost any classiflcation has survived the "ra- 
tional relationship" test;^^ only the most extraordinary circum- 
stances have sustained a classiflcation under the ''compellinf 
interest'* standardj^* 

In 1966^ before the significance of resource variation was 
under strong attack^ Professor Horowitz argued that a constitu- 
tional analysis of disparities in educational resources should oc- 
casion the strieter equal protection scrutiny by considering edu- 
cation a ■■fundamental personal interest" to be balancid against 
the state*s justifications (considering the availability of alter- 
native means to the same end) for presei'ving the differenees in 
treatment,^^' Proof of discriminator purpose in producing or 
preserving the inequalities^ he contended, was sufficient, but 
not necessary, to prove a constitutional violation. The analysis 
he advocated was that: 

Neither administrative convenience, desire to expend 
funds for other purposes, limited demand^ higher costs, 
nor similar eonslderations would necessarily make conse- 
quent Inequalities in educational services the product of 
constitutionally permissible classifications. In each case, 
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assuming a "rational basis" for a spacific inequality were 
showii, the controlling issue would be whether the school 
board can demonstrate that there are not other "ration- 
ally based" means of carrying out its profframs which 
would have less adverse Impact on the children who are 
provided the lower quality educational services."'' 

To support his contention that more than a "rational basis" was 
necessary to sustain disparities^ Professor Horowitz analogized 
school resource inequalities to unequal provision of criminal 
defense services and unequal availability of the franchise." 

Other commentators developed this iine of argument in the 
context of inter-district disparities™ and achieved a measure 
of victory in a line of cases beginning in 1971 with the California 
Supreme Court decision in Serrano v, PrieatP Adverting to Su- 
preme Court statements regarding the importance of educa- 
tion in the context of school desegregation and similar state- 
ments by concurring Justices in decisions Invahdatinf religious 
' instruction and Bible reading in the public schools, Serrano 
detailed several reasons why education should be counted a 
fundamental interest analogous to voting rights and criminal 
defenses: its relationship to participation in the "economic 
marketplace;" its "universal relevance;" its duration; its effect 
on individual parsonallties ; and its compulsory nature."" Ser- 
rano did not rely on the "fundamental interest" argument alone, 
however; the court accorded special scrutiny to California's 
flnancing scheme because in relying on local property taxes 
the state distributed this "fundamental intnrest" on the basis 
of district wealth.'" Serrano concluded that wealth was a sus- 
, pact" classllication which, when it impinged on a fundamental 
interest, deserved strict scrutiny. It referred for authority to 
cases like Griffin v, /^Mnois»» and Douglas v. CaMform^ re- 
quiring respectively a free transcript and a court-appointed 
lawyer for an indigent defendant who appealed, and Hm'imr v, 
Vwginia State Board of Eleotions,^°* requiring that the right 
to vote not be dependent upon payment of a tax. Finding no 
"compelling Interest" to support the California scheme, Serrano 
declared that if the plaintiffs proved their allegations, the 
scheme must be declared unconstitutional."-^ 

Some rough spots, however, are evident in this form of the 
equal protection analysis. The first is the growth of skepticism 
O over the relevance of disparities, Serrano, because of its pro- 
ERJC cedural posture, accepted as true the plaintiffs' allegation that 
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a dlreat result of the flnaiicing scheme . , . substantial dis= 
parities ill the quality and extent of availability of educational 
opportunities exist and are perpetuated , . , That allegation 
is now an Item for proof on remand. A review of the available 
data suggests that proof will be diflicult. If the cause and effect 
relationship between flnaneing variations and quality of school- 
ing cannot successfully be proved, the --fundamental interest" 
of education can hardly be said to be distributed on the basis of 
wealth. Justice Harlan long contendedj moreover, that no his- 
torical or doctrinal underpinning ever supported the more 
stringent equal protection scrutiny except in the case of racial 
classifications, the primary focus of the Fourteenth Amend- 
ment.''** Although the Supreme Court has consistently rejected 
this argument''^^ (Justice Rehnqulst appoars now to have taken 
up the cry),'-'^- It Is nevertheless awkward to fit education into 
the "fundamental interest" category, It is true that the Court 
has referred broadly to the Importance of education in Ameri- 
can lifej^^" but never has it speciflcally identifled education as 
a fundamental Interest that sparks a special equal protection 
analysis,'-^ 

Some recent decisions make unlikely any extension of the 
fundamental interest category beyond those interests identifled 
as constitutional rights — such as the franchise and interstate 
movement. In Dwnclrklge ik Williams ^^-^ for example, a case in- 
volving welfare assistance and^ in the Court-s words, **the 
most basic economic needs of impoverished human beings,- -^''^ 
the Court declined to apply a strict standard of review, It stated 
that in the "area of economics and social welfare*- it would 
impose only the traditional requirement of a legitimate objective 
tind a rational means of implementing the objective^'* Educa- 
tion is not an independent constitutional right and certainly 
seems to fall in the "area of . . . social welfare," In Lindsey v, 
Normet^^^ the Court i^efused to place **decent, safe and sani^ 
tary housing-- in the fundamental interest category^ Again, it 
was a '-social and economic ill" for which the ^^Constitution does 
not provide Judicial remedies.'-'''^ The Court's statement that 
'-[w]e are unable to perceive in [tlie Constitution] any constitu- 
tional guarantee of access to dwellings of a particular quality"*^' 
casts serious doubt on arguments that make the quality of 
educational services a fundamental interest. 

Proponents of the Serrmio4ypQ approach argue that edu= 
cation is different from other social welfare benefits beeauae it 
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affects the intellectual and politicar interests of the recipients."^ 
But economic and social welfare benefits that would provida 
food for undernourishid children or adequate shelter during 
the formative years seem just as important to intellectual and 
political development as formal SGhoolingj yet are clearly 
precluded by cases like DmidiHdge and Lhidsey. A recent case 
from the Second Circuit reflects the impact of these cases. In 
Johnmn V. New York State Ediiccition Departmeni,^''^ children 
and parents who could not afford to purchase school textbooks 
confronted the court with the picture of "[ijndlgent children 
Sitting bookless, side by side in the same classroom with other 
m.ore wealthy children learning with purchase[d] textbooks'*^^^ 
The court found it realistic to describe the potential conse- 
quence as '-a widespread feehng of inferiority and unfitness 
in poor children , . . psychologicallyj emotionally and educa- 
tionally disastrous to their well being,**'-^ Although it perceived 
education as "an area of fundamental importance/* the court, 
concluding that education is in the realm of social welfare, 
followed Dimdridfje in refusing to apply a strict standard of 
review.''^" 

Tlie relevance of the cases striking down classifleations 
based on ability to pay is also uncertain.^^^ Commentators have 
pointed out that such cases can be interpreted as securing not 
equality^ but minimum protection in sonie areas — certain es- 
sential elements in a criminal defense and access to the vote,^^^ 
Suits challenging resource distribution among schools and 
school districts, on the other hand, are directed at securing not 
a rninimum, but equality. In a recent case the Supreme Court 
seemGd to support the "minimum" interpretation of the ability- 
to-pay cases. Declining to invoke the equal protection clause, the 
Court struck down a filing fee p/arequisite to an indigent-s di- 
vorce application on the ground that some minimum access to 
divorce procedures is constitutionally essential under the due 
process clause.^ Probably the severest blow to the whole idea 
that ability-to-pay classifleations deserve special treatment, how- 
ever, is a recent Supreme Court case involving public housing. In 
James v. Valtierra^^'^^ the Court dealt with a California statute 
requiring a local referendum before any public housing unit could 
be built for --persons of low income-— that is, ^^persons or fam- 
ilies who lack the mount of income which is necessary . , . to 
enable them, without flnancial assistance, to live in decent, 
safe and sanitary dwellings, without overcrowding*"*"^ At the 
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same time, public housing for the '*ag€d, veterans, state em^ 
ployaeLi, pirsons of moderate income, or any class of citizans 
other than the poor'* required no such rGferendum.'^^ As the 
dissent pointed out, these distinctions constituted a classifica- 
tion basod on wealth.^^^* Nevertheless, the Supreme Court 
specifically declined to apply its standards for "suspect'' classic 
fications. 

Thus, there is no assurance that the attack on judicial re- 
straint in the area of school flnajice mil be successful The 
strengths and weaknesses of the arffuments have been debated 
at length elsewhere;^-''* the Supreme Court will soon confront 
the issues, for it has noted probable jurisdiction in San Aii- 
tonio Independent School District v. Rodriffiiez,^'^^ an inter- 
district financing case following the lead of Serrano. Rodriguez 
should settle the constitutional status of statutory distribution 
formulas that make the money available for education a func- 
tion of the wealth of individual districts. Presumably in the 
process it will shed light on the relevance of ^^fundamental in- 
terests" and "suspect classiflcations" to .school finance. But 
important characteristics that distinguish cases involving intra- 
district disparities suggest that Rod/rif/noM should not for them 
be a determinative precedent. 

First, for inter-district disparities, an explicit cause and 
effect relationship exists between district wealth and available 
educational funds = at a unform tax rate, financing formulas 
in most states will condition a schoo] district's resources on the 
district's assessed wealth. For intra-district disparities, where 
discretionary decisions concerning allocation are involved, how- 
everj a cause and effect relationship between available educa- 
tional funds and the wealth of a family or school attendance 
area is not so easily proved. Even if schools In low-income neighs 
borhoods within a school district are proved to receive less re- 
sources than other schools in the same district, only a correlation 
is shown, One may siispect that the neighborhood's status has 
something to do with the schooPs ability to attract funds, but 
the disparity alone will not provide the mathematical proof 
ayailable in inter-district cases, Likewise/ resolution of the 
inter-district questions will furnish no direct answer for intra« 
district disparities that break down either along lines of school 
racial composition or along line with no perceivable character- 
istics. 

Second, Inter-dlstrlct redistribution raises concern for the 
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integrity of local governmental units. There is fear that state- 
wide financial equalisation would be achievad only at the ex- 
pense of the fiscal and political independence of these smaller 
units.^'^" Whatever the merits of this argument for resistinff 
correction of inter-district disparities* in the case of intra- 
district distribution there are no subsidiary centers of govern- 
mental power to protect. Taxes are commonly levied for the 
education budget as a whole across the entire district, The distri- 
bution question is how the district shall administratively allo- 
cate the resources among Its schools* As a consequence of these 
distinctions, a Supreme Court decision either for or against 
inter-district iqualization will not automatically dispose of intra- 
district cases. 

The Specific Issue of Intra-District Disparities 

Two recent cases have addressed the constitutional issue ot 
intra-district disparities*-^'^ In EobBon v. HansBUf^'^* the plaintiffs 
proved that per pupil expenditures for teachers- salaries and 
benefits In Washington, D. C, v^ere 36,7 percent greater in the 
wealthier and whiter areas than in the rest of the city and 40.0 
percent greater than In Anacostiai one of the poorest and black= 
est sections. Because of these disparitie;i, whiter and wealthier 
schools were favored with a 16.5 percent smaller pupil/teacher 
ratio and a 9,17 percent greater average teacher expenditure 
per pupil than the rest of the city* The whiter, wealthier schools 
enjoyed a 24.9 percent advantage in pupil/teacher ratio and a 
12J percent advantage in average teacher expenditure over 
Anacostia, Significant disparities in sixth grade reading achieve- 
ment test scores, according to the courts ^^strongly buttressed'- 
the plaintiffs* case.^-^^ Judge Wright ordered the school board 
to bring its per pupil expenditures for teachers* salaries and 
benefits at each school to within five percent of the systemwide 
average* 

In Keyes v. School DisMct Number One^^^^ the plaintiffB 
proved to the district court^s satisfaction that for fifteen schools 
of seventy to seventy-flve percent black or Hispano enrollnient 
in the Denver system, disparities in achievement test levels 
varied up to one grade and twenty«two to twenty-nine per- 
centile points from the district-wide average. In the segregated 
elementary schools, 28*9 percent of the teachers had no pre- 
vious experience in Denver public schools; for twenty selected 
Anglo schools the percentage was 0.18. Almost fifty percent of 
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the teachers in the segregated elimentary schools were on 
probation compared to approximately twenty-flve percent in 
the Anglo schools* Only 17.4 percent of the teachers in the 
segregated elementary schools had ten or more years of ex- 
periance, whereas 471 percent in the Anglo schools had such 
experience. The plaintiffs submitted similar proof for the 
junior high and high school and proved a higher teacher turn- 
over rate, higher pupil dropout ratej and the existence of 
smaller and older physical plants for the segregated schools* 
The district court ordered desegregation of the system. In re- 
versing this desegregation order, the Tenth Circuit found no 
unconstitutionality in the resource allocation. It acceptid the 
plaintiffs' argument that the --quality of teachirs" affects the 
quality of schooling, and agreed that the evidence showed that 
the segregated schools had less experienced teachers. But it 
refused to accept a cause and effect relationship between teach- 
er experience and inferior education. The low student achieve- 
ment and high dropout rates, it found from the school board*s 
evidence, were caused by a curriculum '■allegedly not tailored to 
[the children-s] .education and social needs,-* and for this de- 
ficiency the court ordered no relief,'-^^ 

The divergent outcomes of no relief on the one hand and a 
stringent equalization requirement on the other are only par- 
tially reconcilable. The Keyes plaintiffs sought primarily the de= 
segregation of the Denver System, The difflcultles wliich the 
Tenth Circuit perceived in affording this relief submerged the 
resource distribution question. It is not clear that even the 
plaintiffs viewed resource equalization as satisfactory alterna- 
tive rellet In Hobson, by contrast, plaintiffs focused speciflcally 
on a request for iqualization, having had the school board under 
desegregation orders since 1967,''^^ The KByes plaintiffs directed 
much of their proof toward establishing that racial concentra- 
tions among the schools, however caused, created Inequalities 
in the education afforded. This emphasis suggested that desegre- 
gation was the only viable remedy and^ resulted In somewhat 
less systematic proof of resource dispai*lties than in Hobson, 
Plnallyj of course, the expert testimony may have differed in 
quantity, relevance, or persuasiveness In the two cases. 

Such ixplanatlons, howwer, cannot dispel an ultimate dU 
vergence in the respective approaches of the two courts to the 
law and the educational data. The Tenth Circuit appears to 
have placed the burden of proof on the school children to show 



ERIC 



Equalisation of Resourm Witliin School Districts 111 

that items such as teacher experience caused a difference in 
student achievement.'"" In light of tlie educational data, it is 
not surprising that the plaintiffs failed In this proof. Apparent- 
ly without it, the Tenth Circuit was not prepared to find a 
constitutional violation. In Hobson, on the other hand, once the 
plaintiffs had shown disparities in items suc;h as teacher salaries 
and pupil/staff ratios between predominantly white and pre- 
dominantly black schools, the court placed the burden on the 
school board either to rebut the inference of discrimination or 
to justify the disparities.'" In this context, the nature of the 
educational data made it impossible to prove that the unequal 
resources had no impact on student performance. Without such 
proof, Judge Wright concluded that a constitutional violation 
had occurred. 

Settling a difficult issue by concluding that one party failed 
to meet its burden of proof is, of course, a time-honored legal 
maneuver. But the state of knowledge concerning the sig- 
niflcance of varioua school inputs effectively converts that 
maneuver into a substantive decision on the ultimate issue: 
whether insquality in the particular inputs is constitutionally 
permissible. Which conclusion does the equal protection clause, 
or its school-dressed counterpart, equal educational opportunity, 
demand? At least three general foci of equality are relevant 
for intra-diatrict cases (1) resource equality— that students 
should have access to the same educational resources regardless 
of the differing results the latter may produce; (2) process 
equality— that students should have fair access to available 
programs, although the programs might differ in resources, 
per pupil expenditures, or effects; (8) outcome equality— that 
students, reffardless of their initial endowment or backgroundSi 
should be made equal by the schools. 

To conclude that one of tlieae is the constitutional command 
to the exclusion of the others seems impossible. Even if con- 
aenaus ware attainable, we would still be far short of the pre- 
cision needed to make the command intelligible."' If resource 
equality is the goal, the "educational resources" that must be 
equalized still are undefined, la it expenditures? teacher ex- 
perience? academic qualifloations ? ability to run an orderly 
class? ability to run a creative class? 'Equality in some of these 
resources may preclude equality In others, Is equality to be 
achieved despite differing preferences among students, their 
O families or neighborhoods? If process equality is the goal, the 
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elements of a ''fair'- choice still must be articulated. Criteria 
for assignment could be based on individual merit or ability to 
derive the most benefit from the program. If the goal is out- 
come equality, the studint characteristics that are to be^ equal- 
ized (achievement? future earnings? respect for authority?) 
must be defined, ways to accomplish their pnualization developed, 
and the cost of that equalization considered. Such problems 
effectively preclude for the present an abstract constitutional 
command of ''equality*' in education. ^^'^ 

Tha^ conclusion, howeverj does not resolve the issue of the 
Hobson-Keyes divergence. The plaintiffs in both those cases 
introduced proof that inequalities in some of the school Inputs 
correlated with the schools- racial compositions. The long his- 
tory of school de.^egregation provides, a lesson for such dis^ 
parities. 

Even before Broiun v. Board of Educatmi^^^ held that seg- 
regated education was unconstitutional^ the constitutional com- 
mand was that racially separate schools be ^-equal,*- Just prior 
to its decision in Broimh the Supreme Court had begun to give 
content to the requirement of equality. In Simatt v. Pmnter,^^^^ 
for example, the state of Texas had established a law school 
for blacks in order to keep the University of Texas Law School 
segregated. In determining that the education offered at the 
black school was not equal to that at the University of Texas, 
the Court examined faculty, administration^ curriculum, library, 
students, even alumni and the school's reputation. Perhaps the 
Court considered itself particularly competent to evaluate the 
characteristics of legal education^ but the same year in Mc- 
Lamm v. Oklahoma State RegentSf^^^ It did not hesitate to ex- 
amine the "learning atmosphere" for graduate education stu* 
dents in determining that segregated conditions within a school . 
produced unequal opportunities for black students. 

A similar examination of the intangible learning environ- 
ment producid the Court's judgment In Brotun that segregated 
schools inherently could not be equal Arguably, the Supreme 
Court should not have been so confident of its ability to pick 
those items where Inequality mattered and to gauge their im. 
pact. But that argument implies that the constitutional concern 
is with outcomes and that achievement is the Important focus* 
Broiuii and its progeny made clear that the evil to be remedied 
was not inequality in quantifiable impact, but discrimination."' 
Segregation in bathhouses, parks, buses, and courtrooms— areas 
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where forma) t^quaHty without desegregation seemed possible— 
soon fell under eon^titutional prohibition.'^^^ Similarly, \rithout 
confronting the quations posed by the notion of "process iquah:- 
ty," courts liave prolii?Jit. i the tracking of students into differ- 
ent profframs when tha^t /ocess is iisid to separate the races.'^^ 
In a very real sense, the doubts engendered by the Coleman 
Report are irrelevant to tJ.a constitutional arguments of dis- 
crimination. The cases following Brown demonstrate, moriover, 
that where purposeful discrimination is apparent, the impor- 
tance of the items discriminatorily assigned is irrelevant ; it is 
unnecessary to identify them as "fundamental interests" to 
secure a halt to the discrimination* 

The same reasoning applies to a discriminatory allocation 
that favors schools identiflably white over schools Identlfiably 
black, even though outcome equality may not be affected and 
items which are truly educational resources may not be in- 
volved. Title I, for purposes of its comparability requirements, 
has identified various measures of pupil/staff ratios and per 
pupil expenditures as areas of eoneern.^^^ During the years of 
the Broiirn mandates" enforcement, while freedom of choice 
was. still an acceptable method of desegregation^ several courts 
issued stringent equalization decrees for remaining black schools. 
These decrees applied to facilities and curricula, pupil/teacher 
ratioSj and per pupil expenditures for operating and capital 
Improvement costs,'^*^^ Hobson identlfled per pupil expenditures 
for teachers' salaries and benefits (representing teacher experi* 
ence and pupil/teacher ratio) and achievement test sco^^jS,*.^- 
The plaintiffs- proof in KmjeB related to aehievemenl tests, 
teacher experience, teacher turnover rate, pupil dropout rate, 
and the size and age of physical plant.^^^^ Not all of these items 
are relevant to the constitutional Issue of discrimination. Vari- 
ations in student achievement and attendance habitSj for ex- 
ample, appear to be beyond the direct control of a school 
board.'-^-* They would be more relevant if the equal protection 
clause were construed to demand that students achieve equally 
or exhibit the same propensity to attend school. Discrimination 
in any of the items that can be broadly characterized as inputs, 
or discrimination in provision of the opportunity to participate 
in a particular program,^^'^ on the other hand, constitutes the 
classic "invidious" discrimination outlawid by the equal p 
tiction clause,^ '^^ regardless of whetiiir education is deemed 
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fundamintal intirest or the items discriminatorily assigned 
measurably affect achievement. 

The same conclusion should follow if school boards inten- 
tionally diseriminate against schools semng low-income fam- 
ilies in favor of schools serving wealthier families. This dis- 
crimination presents even a stronger case for constitutional 
prohibition than the state practices struck down by the Supreme 
Court for denying important iervices to those unable to afford 
them.^^' In the case of intra-district discrimination, no pricing 
system is involved. Since a family is not given the opportunity 
to purchase the school services it desires, it cannot be said that 
the state is treating all equally by making all pay the same 
price. Instead^ studants are administratively assigned to schools. 
This sort of wealth classiflcation— matching low-income families 
with an Inferior share of educational resourcis — is "suspect^' 
in a fashion that a price system can never be. Like discrimina- 
tion by racSj no legitimate state purpose supports it.^^^ 

Thi practical question in intra^district distribution cases^ 
however, is the proof of discrimination. In neithir Keyes nor 
HobsoTif for example, did plaintiffs prove purposeful discrimina- 
tion against schools serving black or low=income students. In- 
steadj they proved correlations between racial or wealth con- 
centrations and resource disparities within a district. On occa- 
sion, such patterns justify a conclusion of purposeful discrim- 
ination* In Yiok WO' HopkiiWf^'^^ for example, the relevant 
evidince was^ simply^ that all of 200 Chinese applicants were 
denied laundry operating licences wherias all but one of the 
80 non-Chinese applicants obtained them, The Supreme Court 
found that "the conclusion cannot be resisted^ that no reason 
for it exists except hostility to the race and nationality,"!^^ 
Similarlyj in GomilUon t?, Lightfoot,^-^'^ the plaintiffs* offer of 
proof showed that by statute Alabama had changed th shape 
of the municipality of Tuskagee "from a square to an uncouth 
twenty-eight-sided flgure,**^*^^ As a result no whites, but all 
except four or five of four hundred black voters^ were removed 
from the city, Although this offer of proof showed only a 
correlation between race and those who had lost the municipal 
franchise, the Supreme Court found the conclusion --Irresistiblej 
tantamount for all pract; tal purposes to a mathematical demon= 
stration," that the legislation was designed to deprive black 
citizens of the municipal franchise,^ When proof of a pattern 
of disparities leads to a conclusion of purposeful discrimination, 
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argiimints regarding the signiflcance of its impact should be 
considered just as irrelevant as when proof of conscious dis^ 
crimination is shown. 

Yick Wo and GomdlUon are particularly egregious examplis 
of an almost perfect correlation between race and inferior 
treatment. In the case of schools, however, the correlation be- 
tween race or wealth and unequal resources is likely to be less 
significant. In Hobson, for example, the school board contended 
that plaintiffs' proof did not justify a finding of discrimination 
because, even if disparities existed in favor of the traditionally 
white schools, those schools were no longer all-white, but 
twenty^six percent black.^*^"* Since the rest of the system was 
ninety^eight percent black,i^^^ however, the court properly found 
this proof inadequate to destroy the inference of discrimination ; 
such differences were enough to confer racial identity upon the 
schools. Certainly, that some black students benefitted from the 
favored treatment of the predominantly white schools and that 
som.e white students suffered from the Inferior resources of 
the predominantly black schools does not offset proof of a pat- 
tern of inequality among the schools. Proof that the schools 
are racially identiflable ought to be sufflcient. In a jury ex= 
elusion case just last Term, for example, the Supreme Couit, 
unwilling to rely on statistical improbability alone, pointed to 
proof of the opportunity to discriminate in conjunction with a 
**striking'^ relationship between exclusion and race.*^' ^'Racial 
designation" of prospective jurors, providing a "clear and easy 
opportunity for racial discrimination," when combined with 
a correlation between exclusion and race, created a prima facie 
case of unconstitutionality,^^^ 

Although cases have not developed the subject, proof of 
correlation between inferior treatment and low income should 
be treated similarly to correlatloris with race in drawing an in- 
ference of discrimination.^^^ In Hobson, the school board met 
the plaintiff's challenge of discrimination against schools serv- 
ing low4ncome families by proving that no relationship exists 
ed district- wide between the median family income of a ^sehool 
and per pupil expendituresJ^^ In the speciflc circumstances of 
the Washington case, the court found this proof unavailing be- 
cause it left open the relationihlp between race and resources; 
the pattern of white children benefitting from superior re= 
^ sources remained.^^i Had the plaintiffs* case focused solely on 

income, however, the school board- s proof would have nullifled 
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m\r attempt to show the existence of a discriminatory pattern 
relating to income and would have required plaintiffs to come 
forward with other evidence to sustain an inference of dis^ 
crimination based on wealth. Similarly, if the school board could 
have shown that district-wide no statistical relationship existed 
between the racial composition of a school and Its resources, 
the inference of discrimination on racial grounds would have 
failed. 

Related to the issue of correlation between race or wealth 
and inferior treatment is the question of how disparate the treat- 
ment must be to raise the inference of discrimination. The 
Supreme Court has indicated that it must be substantiaL In 
Swain v. Alabama^^^ the Court was unwilling to make an in^ 
ference of discrimination from a ten percent underrepresenta- 
tion of an identifiable group. In Swmn, howevir, the Court spoke 
of proof of discrimination. Clearly a state might successfully 
prove that such a variation resulted from random selection or 
other legitimate criteria, But as Professor Ely has persuasively 
argued, such nonnegligible disparities ought at least to raise 
the inference that requires a state to offer its rebuttai;^^ Title I 
and Hobso7i v. Hansmi together suggest that in the area of 
school resources variations under Ave percent ought to be con- 
sidered negligible, 

Once the inference of discrimination is raised, "the burden 
of proof shifts to the state to rebut the presumption of uncon- 
stitutional action by showing that permissible racially neutral 
selection criteria and procedures" produced the result,^^-^ The 
school board, after all, has the best knowledge of what pro- 
cedures in fact produced the disparities. Failure to rebut this 
prima facie case requires a judgment that the conduct was 
purposefully discriminatory. The Supreme Court has empha- 
sized that proof of systematic discriminatory impact is not 
rebutted by proof of individual instances of propriety: "The 
I'esult^ bespeaks discrimination, whether or not It was a con- 
scious decision on the part of any individual . , . /'^^^ The 
strength of the prima fade case will determine the measure 
of the rebuttal : the more exact the correlation and the greater 
the disparity, the less convincing will be the assertion of neutral 
.conduct, The extraordinary situations in Yick Wo and GomUUon 
make it difficult to conceive of any possible rebuttal, though 
even in Yick Wo the Supreme Court pointed out that the state 
had shown --no reason'' for the disparate treatment*^^ and in 
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GomlHon it said that no ^'countervailing municipal function'* 
had been suffgestecl^^' In Hobmi and Keyes, on the other hand, 
while the patterns certainly raise a suspicion of discrimination, 
a confident conckision that only racial discrimination could ex- 
plain them seems unwarranted. Conceivably, a school board in 
the posture of Washington or Dinver could, in some instances, 
prove successfully what the District of Columbia school board 
failed to; that the alleged . disparities were a wholly fortui= 
tous consefiuence of a combination of such factors as a teacher 
assignment policy adopted without consideration of racial Im^ 
pact, the greater difficulty and expense of maintaining an ade- 
quate plant in a deteriorating geographical area, and unpra- 
dieted population movements. 

Although a state must rebut the inference of discrlmhiatory 
purpose arising from proof of disproportionate impact, courts 
and commentators have been divided on whether that rebuttal 
ends the constitutional inquiry, Hawlmis v, Totvn of Shaw^'^ 
exiercised the Fifth Circuit over the proper analysis. In the 
little town of Shaw, Mississippi^ residential segregation wai 
•^almost totah-' Ninety-seven percent of black residincis were 
located in the sections of Shaw that were all black. Ninety- 
seven percent of the residenees without sanitary sewer attach- 
ments were in these black neighborhoods. Of the houses that 
fronted on unpaved streetss only two percent w^ere white. New 
mercury vapor street lights had been installed only in white 
neighborhoods. Water pre^sare, drainage, and traffic control 
were also poorer in black areas. Judge Tuttle for the majority 
argued that once the plaintiffs had established a j^Hma facie 
case through proof of discriminatory effects, the next step was 
to consider whether the state had justified the pattern through 
a "compelling state Interest." '^^J Judge Bill, on the other hand, 
seemed to argue that the initial question was still the factual 
issue of whether or not a purposeful racial classification had 
been drawn. Only after the state*s rebuttal on that issue had 
been considered would he proceed to the ''compelling state 
interest" requirement,-^^ 

In Chanm ik Boci/rd of ExcminerB,^^^ the racial Impact of 
competitive eKaminations for supervisory positions in the New 
York public school system was ''significant and substantial " 
The Second Circuit found no suggestion of discriminatory pur= 
Q pose, however, and characterized the plaintiffs- proof as a prima 

ERJC /^^^^ case of "an Invidious di facto classification Whether 
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to apply the stringent equnl protection analysis applied In 
cases of purposol'ul discrimination tlie court found "diflicult 
. . . and . . , not to bo resolved by facile referenci to cases 
involving intentional racial clnssifications.">»i^ The court con- 
eluded that thore was no need to diclde that issue because the 
board's examinationa were not even rationally related to its 
purpose of employee selection. But it reached this conclusion by 
holding the board to a "heavy burden of proof" In demonstrat- 
ing the rationnlity of its classification— in this case, that the 
tests used were job-related."' 

In Castro v. Boeofier^^-' on the other hand, the First Circuit 
confronted the issue directly in a similar challenge to police 
recruiting examinationa. The court found the ''compelling in- 
terest" or "compellinff necessity" requirements of a strinffent 
equal protection analysis inappropriate "in their full rigor" 
for a "racial impact case" because of their inflexibility, But 
the court requirod more than a rational relationship. The First 
Circuit constructed a new test- "The public employer must, 
we think, in order to justify the use of a means of selection 
shown to have a racially disproportionate impact, demonstrate 
that the means is in fact aubatantially related to job perform- 
ance."'-' 

Professor Ely has argued that once the inference of dis- 
criminatory purpose is rebutted, the constitutional inquiry 
should end.'»« To extend it, he contends, would be to constitu- 
tionaliy require a racially balanced Impact. This end he flnds 
danierous because it might be used improperly and because it 
weakens the notion that in evaluation of people race is irrele- 
vant to merit. But Profeasor Horowitz has argued that the 
presence of discriminatory purpose is not necessary to estab- 
lish a constitutional violation."" Proof of disproportionate 
impact, he maintainSi requires the state to justify the im- 
pact, under the strict standard of review, by the strength of its 
interests and the unavailability of alternative proframs that 
would produce lass disproportionate impact. 

This Important debate Is basically the same as that over the 
constitutionality of defacto segregation : in the absence of prior 
discrimination, can a school board simply ignore race in draw- 
ing attendance zones, or must it be "race conscious" with a 
view toward avoiding disproportionate racial concentrations in 
a school? Resolution of the question depends ultimately on 
political and philosophical attitudes, and the Supreme Court 
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has not explicitly faced the issue. But the Court has given im^ 
plicit support to Professor Ely's position in another context 
lust Terni. In Jefferson v. Haclmey^^^ the plaintiffs proved that 
a signiflcantly larger percentage of blacks and Mexican- 
Americans in Tixas participated In the Aid to Families with 
Dependent Children program than in other categorical assist- 
ance programs and that the APDC program was funded at 
seventy=flve percent of recognized need, while the other pro- 
grams were funded at ninety-five and one hundved percent,*^* 
The Supreme Court afflrmed the trial court-s flnding that no 
discriminatory purpose was present and concluded that the 
plaintiffs were -Meft with their naked statistical argument.'*^"- 
Applying the ^^traditional standard of review," the Court re- 
qiiired proof that Texas- program was either ''invidious" or 
^'irrational." To apply the "CompeUing interest*- standard, it 
concluded, 



would render suspect each difference in treatment among 
the grant classes^ however lacking in racial motivation 
and however otherwise rational the treatment might he. 
Pew legislative efforts to deal with the difficult problems 
posed by current welfare programs could survive such 
scrutiny, and we do not find it required by the Pourf 
teenth Amendment.*'*'^ 

Thus, Jeffmwii Implies that where discriminatory purpose 
is disproved, differences in treatment that parallel racial lines 
rece.ve traditional equal protection analysis. In other words, 
any rational state objective will support them. Of course, Jeff- 
■ erson can be distinguished from cases involving school finance. 
First, Jeffrnw^i dealt with comparisons among four separate 
welfare programs with different objectives: aid to the elderly, 
aid to the blind, aid to the disabled, and aid to dependent chil- 
dren. Consequently, there was perhaps less reason to expect 
uniform treatment than in the case of different schools in the 
same community.^"' Second, JeffBrson might be limited to the 
degree of inequality present in that case. Although the AFDC 
program at seventy'^flve percent funding was eighty-seven per- 
cent black and Mexican-American while the Old^Age Assistance 
program at full funding was only forty percent black and 
^ Mexican-American, the two programs which were funded at 

ERIC ninety-five percent were forty'Seven percent and flfty^six per- 

cent black and Mexican- American. Thus, viewed at their 
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iiavrowest, the disparities were between two predominantly 
minority programs: seventy-five porcent funding for a program 
eighty^seven percent minority in composition and ninety^flve 
percent funding for a program flfty^sis percent minority. The 
Court seemed to attacli importance to the fact that '*the num- 
ber of minority members in all categories is substantial/-^^'' 
Arguably, more egregious situations, where the recipients of 
the favored treatment are more clearly identifled as white, 
could escape the thrust of JeffGrsorL Moreover, welfare pro- 
gmms do not as obviously acquire racial identity as do schools^-*' 
APDC recipients are not brought together in one place, there 
to be treated inferior to old age recipientB, all assembled at an- 
other location. That arrangement, of course, is precisely the 
situation with school inequalities. Where schools, long a focal 
point of discrimination, can be racially identifled and differences 
in treatment ai'e obvious, the case for correction is materially 
stronger than Jefferson. 

All these distinctions^ however, relate to the appearance of 
evil; they affect the inference of discrimination to be drawn 
from the context. Largely they are met by increasing the school 
board^s burden of proving that discrimination m not the bk- 
planation. In that respect, the greater burden of justification 
required in Castro and Chance seems appropriate. Neither of 
those cases characterize the burden as a response to the in- 
ference of discrimination,^''^ and they purport to apply different 
analyses — ChanCG a "rationu. relationship" test and Ca$tro a 
^'substantial relationship.-* But the requirement tliat a state 
must give more substantial justiflcation for a program pro- 
ducing a racial effect that if no racial effect occurred can be 
viewed as necessary to dispel the inference discrimination. 
Otherwise, Jefferson seems to have rejected quite directly the 
claim that where discriminatory purpose is absent, the presence 
of inequalities rises to constitutional stature^ ■'^—unless, indeed, 
the Supreme Court elevates school resources to the status of a 
fundamental interest and thus isolates them from the area of 
economics and social welfare involved in JefferBoru 

CONCLUSION 

The relationship between traditional school resources and 
student achievement is uncertain. But our current naivete con- 
cerning the process of human learning argues for experimental ' 
tion. Requiring school districts to equalize school inputs to con= 
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centmte a heavier allocation of resources on schools serx'ing 
educationally disadvantaged students is consistent with tha^ 
goaL^'*" Articulation of educational objectives, together with 
proper monitoring of experiments, might produce effective pro^ 
grams. Although no abstract constitutional command of equali^ 
ty in education seems possible, discrimination on account of 
mce or wealtlv in the provision of resources deserves prohibi- 
tion under even a traditional reading of the equal protection 
clause. That conclusion implies that where discriminatory prac- 
tices exist, they should be reraedied,^^^ In that respect Hobaon 
IS correct, and Keyea is wrong. But all we can confidently predict 
about a remedy like the Hobson equalization decree is that it 
will equalize those items which it orders equalized and remove 
some of the obvious indicia of discrimination,^"^ Hopes for im- 
proved achievement among students previously discriminated 
against sHll have only shaky support. What is finally needed 
is the articulation of educational objectives and knowledge of 
how students learn and how they can be successfully taught, 
Then the access of individual students to appropriate resourceH 
within their schools will become the relevant consideration, 
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Educational Opportunity (unpublished doctoral dissertationi University 
of California^ Berkeley, 1969). 

P, Sexton, Education & Income 114-36* 211-23 (1961). 
5^ Guthrie, et alj citmg E. Thornblad, The Fiical Inipact of a High 
Concentration of Low Income Families upon the Public Schools (unpub^ 
Hshed doctoral disiertatioh. University of lllinoii, IJrbana, 1966) . 

i§ Keyes v. SchoQl Dist No. 1, 313 F, Supp. 61, 90 (D. Colo. 1970), 
rev'd in part, 445 FJd 990 (10th Cir. 1971), cert granted, 404 U.S. 1036 
(1971), 
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Hobson V, Hansen, 2C39 F. Supp. 401 (D.D,G, 1967), aff'd sub twm, 
Smuck V. Hobion, 408 FM 175 (D.C^Cir. Id^d) , further relief gmnted, 
320 F. Supp, 409 (D.aC. 1970), 327 F. Supp, 844, 848^49 (D.D,C. 1971). 

}L Havigjiuust, F, Smith & D. Wilder, A Profilr of thr Largk- 
City High ScriooL 10:6 (1970), qitated in Mosteller ^ Moynihan, A Path- 
breaking Report, in On Equality of Educational OPFOtiTUNiTY il n,*. 
Sec Katoiani Dwtribntiov tO Production In a Big CItjf Elementary School 
SyHtem, 8 Yale Econ. Essays 201 (19G8) (no eKpencHturo diicrimination 
in Boston). 

Coionian Rgport GG-122. Sfie discussion in Mogtellcr & Moynihan, 
HUjmi note 20, at 8=11, 

In rural areas, insofar as school districts are consonant with county 
boundaries, limitQd inferences may bo possible, Colcnmn Report 38. 

Elomentnry & Set^ondary Edueation Act of 19H5, 20 U=S=C. I 241e(a) 
(3) (C) (1070). 

^» 4a (\F.R, ^ 116,26 (1072), 

- l-lquai PMucational Opportunitios Act of 1972, S.SSOfi, 92d Conff-, 2d 
Sgsh, ; 101(1 (3) (1972). Arthur Wise, Associate Dean of the Graduate 
School rvf Furcation, Univeriity of Chicago, has rccomiriondod in a report 
to the CitU^ons ComiiiiRiion on Maryland Government that a plan for school 
finaiicintf **requirD a school-by-ichool audit of funds in ordor to ensuru 
tliut the offset of statywido equalization is not loet through misallocation 
within school districts." To that end ho would allow no morq than a five 
percent variation among eehooli in per pupil expenditure. W^ise, School 
Fi7imico EquaUzaUon Lawmits; A Model LcgMdtive RespoiLHC, 2 Yale 
Rev. of U & SocLAL Action 128. 128 (1971), 

'f'' The bill further required: 

The boai'd .-shall require reports from the superinteudent of ichools 
for such division as wiH onable the board to evaluatQ the prograin 
in mQh achool and cominire the educational program in the various 
schools in .^uch division. The State Board Qf Edueation shall prescribe 
and eiifoi'ce Btandni'fis and tests within each school division to de- 
terminn compliancii herewith, aiid ihall require gueh correctiva meas- 
urei m may he requisite by the school board of such division as will 
ensure unifurn.iity therein of the education being provided, 

Va. GenM Assembly, H.483, Reg. Sess. (1972), 

Lawsuits similar to those diicussgd in tha text are reportedly 

fiending in San Francisco and Chicago, Kirp ^ Youdof, Flerrano in the 

Polhical Arcrm, 2 Yale Rkv. OP L. & Social Action 143/ 147 nJO (1971), 

and Detroit, .Michelgon, Eqmd Schoot Rfimnrce AUocatmi, 7 J. Human Rb^ 

SOURCES 283, 2S4 n,5 (1972). 

Currently, busing' must be delayed during the appeals process. 

Education Amendments of 1972, Pub, L. No. 92-318, S 803, 41 U.S.L.W. 46 

(June 23, 1972). 

Cf. GUTHRim (jt (iL 64. 

Hanushek & Kain^ su^mi note 13, at 122-23, 

■^^ In vetoing the bill on Docember 9, 1971, President Nixon referred 
to the '*family-weakoning implications of the system it envisions," and 
dGicribed it as '-the most radical piece of legislation to emerge from the 
92nd Congress/* I^lehart^ Welfare RcpQrt/ExpenBWc Smiate elM-Qan 
package fmes dim proBpacts in Home, 4 Nat'l J,1202 (1972). 

^- And such attempts have achieved only problematieal meaiurabld 
benefits. Linei, Race & Lsamvng: A PerspifGiAve on ike Research, 11 
rNEQUALlTy IN EduC. 26, 27 (1972). 

;^'VW. Mollonkopf & S, Melville, A Study of Secondary School Charac^ 
t^ristics as Related to Tost Scores, Research BulL 56-6 (mimaographed, 
Educational Teoting Sirvice, 1956), abstraoicd in 10 Am. Psychologist 
447^48 (1955). 

S._ Goodman, The ABsessment of School Quality (N. Y, State Educ. 
Dep't, March^ 1969), mmDmf'hed in Dyer, School FaGtors and Equal 
EduQational Opportmiityi In Equal Educational Opportunity 46-40 
(Harvard Education Review, qd, 1969). 

"Clasiroom atmosphere," as measured by direct observations, also 
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had an indGpendont rolationship. Dyer, mipra noto 34 at 47. Other measunis 
revealed that tho dovrcUitions with these variations in school sorvn'ces 
could not be explained solely by the factor of socio-econoinie itatui. I(L 
at 4G-47. 

M. Shayeroft, The Hffjh School Ycnrs: Growth hi Copnitlva SklHs 
(American Institutes for Research and School of Education, Univorsity 
of rittsbur^h, IdQl) ,mimmanzcd ui Dver, supm note 34, at 47-48. 

Ijl, at 48. _ 

J. Alan Thomagj Effleioncy in Education: A Study of the Relation- 
ship Between Selected Inputs and Mean Tcbb Scores in a Sample of 
Senior High Schools (unpublished Ph.D. diisertation, Stanford University, 
School of Education, 1962)^ summarized in Guthiiie ct ctL 67, 

c= Benson, State and Local Fiscal Relationship in Public 
Education m California. {Report of Pact Finding Committee on 
rtevenue and Taxation of the Senate of the State of California, IPGS)* 
anmmarizcd in Guthrie ct at, 67=68. In tho same yoar HGrbort J. Kioslingi 
using data collocted m the Quality MeaiurGment Project found a positive 
relationship between achievement and per pupil exponditureSj although 
tho relationship was itrong only for largu sehoDl districts, Kiesling, 
Measuriurj a Local Goymmincnt Service: A Study of Schord Districts in 
Now York State, 49 REV, OF ECON. & Statistics 356 (1967). 
40 Coleman Report 312, 

Coleman Report 31246, 325. 

Mosteller & Moynihan^ supra notQ 20, at 15. See also Coleman, 
Equal Sohook or Equal Studmita?, 4 THE Public Interest 70, 7S-74 (ium- 
mer 1966). 

ColGman Report 325. 

Mosteller and Moynihan, supra note 20, at 28-30. 
Coleman Report 312-13. 

Bowles & Levin^ The Determimnts of Scholmtic Achievcynent — An 
Appraimd of Sojna Rmmt EvidGncai 3 J. Human RESOURCES (1968). 
Hanushek & Kain, supra note 13, at 121. 
■^8 Id. at 120^ 

BowleSj Towards Equality of Education Opportunity , in EQUAL' 
Educational Opportunity 118 (Harvard Education Review, ed. 1969). 
Hanushek & Kain, supra note 13, at 129, 131-32. 
Bowles, BUpra note 49. 

Hanuihek ^ Kain, supra note 13, at 120-21, 129-30, 131. The Report 
also noted a Bigniflcant relationship between teacher charactGriitici and 
student achievement Teachers who themselvoi scored high on verbal 
ability testi had students who performed bctor on achievement testa. 
The importance of instructor verbal ability, moreovir, increaied for 
itudents above the sixth grade and especially for black students. Soma 
scholars have interpreted verbal ability as a representation of a teacher-s 
geniral intellifence and suggested that the findings are therefore con- 
iiitent with the intuitive Judgment that a more intelligent instructor 
tends to niakc a better teachoiS GUTHRiB at aL 70-71. The concluiion 
drawn by one scholar was that: 

the evidence of the Coleman Study itielf, far from, documenting the 
ineffectiveness of ^ increased school vesourcei, indieatei that teacher 
quality is a major determinant of scholastic achievement among 
Negro students and that feasible changes in the level of quality o£ 
the teachers of Negro etudents would bring about significant changes 
in the achieviment levels of thesi itudtnts, 
Bowdeij §npra note 49, at 120. 
-'3 GUTHRIE et aL 79-84. 
§^ Id. at 84-90. 

55 The authori interpreted this flnding ai iUfgeiting that physieal 
facilities aflfect student attitude and motivation and the avaliablUty of 
currieulum offerings. Id, at 88. 

56 Id, at 89^90; 

See gGnerally On Equality of Educational Opportunity* 
s8 Armori School aud FamiHy Effects on Black and White Achwve^ 
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mcni: A rBcmminaiioii of the VSQE DaiUt in On Equality of Educa- 
TiOKAL Opportunity 1G8, 20D40 (1972). 

Bm i th , Eq uu lit y o f Ed u ca t iona I Oppor in rdiy : Th a Bas ia F In din (jh 
Rt'cojimdemlf in w/. at 230, 257-59. 

«o Jencki, The Cole man Rvport and the Convent imta I Wisdom, in id. at 
69, 91, 99400. 

01 /(/. at 102, A iimilnr ambiguity affeeti the weak rolationship he 
discovorecl between student achiGVcment and teachGr oxperiGnce. Id. As 
might be oxpectod^ thq percentage of substitutiB wa.i nGgutively related to 
aehieveniQnt; here too, howeveri underachieving' schools eoneeivably have 
niore trouble In retaining regTilar teachers. M The relationship between 
teacher morale and student achievement was at bcgt ambiguous. M at 
103-104. C]am ^ize related to verbal achiovement, but the rclationihip 
almost disappeared when the comparison was among schools in the samo 
diitrict, a factor that suggeited to Jeneks that tlie felationship niight be 
a function of dilfereneei among a few large cities. M at 97-99. Again 
it is not oloar in which direction a eauie and effect relationship operates 
(if it operates at all) between class size and achievement. Often * email 
elaiies are establiihed for advanced students. 
Id. at 93-04. 

«3 Id. at 94-96. 

Moitoller & Moynihan^ mpra note 20, at 51. A more recent, govern- 
ment iponiored report on Title I, conducted by the Ameriean Insti- 
tutes for Research, discovered gi^oss mismanagement and no significant 
achievement overall Wash. Post, Apr. 10, 1972, at A3, coh 1 

Behavior Today, vol. 3, Apr. 10, 1972, at l. For a recent debate on 
the efficacy of ^ eompensatory programs. See Havemann, Campaign '72 
Ecport/Sanatc is key to biising vioratomnUj iiwrmaed aid to imer city 
schools, 4 Nat'l J, 690j 698 (1972). 

Title I funds^ are supplied to local education ageneieB ierving areas 

with concentrations of children from lowMncome families to expand 

and improve their educational programi by varioui means * ■ i which 

Contribute particularly to meeting the special educational needi for 

educationally deprived children. 
20 tJ.S.C. ^ 241a (1970). 

or 20 U.S.C. § 241e(a) (S) (C) (1970). 

45 O.F.R.J 116.26 (1972). The comparability requirements for the 
Bchool year 1972-73 are based on data from the ichool year 1970-71 
("The second fiecal year preceding the flseal year in which the project 
... is to be earried out/')" 45 CP.R. § 116.26(b) (1972). 
20 U.S.C. § 241e(a) (3) (B) (1970). 

*o Although state educational agencies have primary responsibility 
for determining that local agencies meet comparability requirements^ the 
Commissioner of Education has promulgated speeifie regulations that 
define the responsibility. 46 C.P.R. S 116.26 (1972). 

'I 45 C.F.R. ii 116.26 (b)^(e) (1972). 

•3 It is perniissible, of course, for the district to treat its project 
ichools better than the n on project school average. 

45 C.F.R. § 116.26(c)" (1972). 

45_ C.F.R. § 116.26(b) (1972). 
^0 Office of EducatioNi U.S. Dep't of Health, Educ. & Welpare, 
Statistics OF State School Systems 1967-68, at 11 (1970). Salary ex- 
peniis include indirect payroll expiniei, lueh ai medical and health 
benefiti and life insurancei The percentages cited include the annual costs 
of these iKpeniei, 

Ofpice of Education, U.S. Dep't op Health, Educ, & Welfare, 

EDtJCATlON OP THE DISADVANTAGED: AN EVALUATIVE REPORT ON TlTLE I 

Elementary and Secondary Iducation Act of 1965, Fiscal Year 196S, 
at 8 (1970), 

"8 It is probably realistic to expect problems in securing compliance 
with thi comparability requirtmehts. The Commisiioner of Education 
hai required some fonn of comparability lince 1968i Office of Education, 

EKLC 
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U.S. Dep^t of Health^ Educ, & Welfare, ESEA Title I Program *44- 
^ 7,1 (1008)1 45 CF.R. S 116.17(h) 1969), yet the Offlco of Education 
ngtimatGg that as many as ninety percent of the funded districts have 
UBGd their Title I funds to supplant rathor than supplGmGnt state and 
local funds. Offjck op EnucATiON, U.S. Dep't of Hkalth EntT 
i'fe. Wklfai!e, The CoMMisaiONKR^B Annual Report to CoNnRESR 27 1970. 
See aim National Advisory Council OiV tiie Education of Dis= 

ADVANTAGED CinLDRBN* 1971 ANNUAL REPORT FOR THE PRESIDENT AND THE 

Congress 2-3 (1971), If noncompliance continued, however, private law- 
iuits may spring up to redress thesQ illQgalitios. In an unreported opinion 
of October, 1970^ a district court in Maino hald that parents of poor and 
educationally disadvantai^ed ehlldron had standing to seek Gnforeenient 
of Title I provisioni, since they were the intended beneficiaries of the 
Htatute. Colpitts v. Richardson, C.A. No. 1S3S (D. Me, Oct 20, 1070), 
>iotcd in 6 Inequality m Education 35 (1970). (Settled by stipulation in 
1071, 10 Inequality in Education 3B (1071). The rellof 'to be accorded 
under such ii BUifc may be diffieult, for enforcement of the coniparability 
requirements could moan withholding of the federal funfls rather than 
compellm^^ thy sehoQl district to eguallso its non-federal funds. 

J'' In F-InbBoif V. HanMny 327 F, Supp. 844 (D.D.C. 1971), for example, 
although the school board argued in court that differences in class size 
and teacher exporionce were unrelated to student performance, testimony 
was introduced that in rcqucstinfir funds from the city council, the board 
had consistently maintained that sucli variables did affect the auality 
of education. I(L at 885, 857, 

What is clear i^ that when parents, with the meani to do io, choose 
their chiltlrcn^i ichooLgi the ones they select, whether public or pri- 
vate, uiually cost more to operate than the ichool they reject. 
PrrsideNt'S COMM, ON SCHOOL FINANCE, siipra note 1, at x/ 

Title I *s stated purpose is to seeurG the expansion and iniprovo- 
mont of educational programs "by various means . , , which contribute 
particularly to nieetin^^ the ipecial educational ncedi of educationally de- 
prived children," 20 U.S.C. ^ 241a (1970). 

^- The requirenients are tailored to the federal objective; OKpcnditures 
and pupil/staff ratioi need not be equalized amonff n on project schools. 
School boards can continue to adminiiter different programs of different 
costg in the nonproject schools so long as the Title I project schools are 
comparable to the district-wide mean. 

Selection of Title I project schools is the rciponiibility of the local 
educational afcney and is normally baied on the pereentage of children 
from iQW^income families living in a school attendance area. While there 
is no limit to the number of schooli which may be selected, the goal is to 
provide comprehensive service to a limited number of children. The Title 1 
inYcstnient per child should be equal to about one-half the expenditures 
per child for regular school proffranis. Only where the whole school dis- 
trict has a high eoncontration of children from low-ineonie families and 
there is no wide variance in concGntratlon of such children may funds 
be distributed to all sehools in the district- Offick Of EDUCATION, U S. 
Dep't of Health, Educ, & Welfare, ESEA Title I Program Guide #44 
(19GS). "[Concentration] loavoB two-thirds of Title I eligible students 
unser%'ed and many niore poor children whose parents gross more than 
$2,000-3,000 annually, inGli^ible.'' National AnvisoRY Cquncil on the 
Education of Disadvantaged Children, 1971 Annual Report for the 
President and the Congress 1 (1971), 

^■^ National Education Finance PRojECT, Alteiinative PRnoiiA^^is 
FOR Financing Education 16, 32 (1971). 

For example, achievement tests commonly do not measurQ the in- 
culcation of valuei, attitudes, and behavior, Id, 
The statute requires 
that ofTeetive procedures including proviiion for appropriate objective 
measurcnients of educational achievement, will be adopted for evaluat- 
ing at leaet annually the effectivenesi of the programs in meeting the 
special educational needi of educationally deprivod child rem 
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20 U.SX\ ^ 241e(a) (6) (1970). 

See note 63 supra and acconipanying text, 
Mostellor & Moynihan, Bupra noto 20, at 51 n.*, 
PdrforniancD contracting hai not produced significant gains, accord^ 
ing to a govarnmont=_flnancGd Rand Corporation study. Wash, Poit, Dec. 
Uf 1971, at A8, col. 5. Adequate experiniDnts with vouehors have still to 
be carTied out, 

Mosteller & Moynihan, mpra note 20, at BUB2 
■'•^ U.S, Const, amend. XIV, S 1. 

Yiek Wo v. Hopkins, 118 U.S. 356, 369 (18S6). 
on Tuisnian tenBroek, The Equal ProtccUim of the Laum, 

37 CALIF. L. Rev. 341 (1949) ; Note, DevelopmB^it in the Law^Eaml 
PrQt€ctmf^B2 Harv. L, Rev. 1065 (1969). There are recent hints that the 
^uprema Court may be adopting a third approach. Sm Noto, Nm Tmsts 
in Old Homes: Changinrj ConoGpis of Equal Protection in Lindsey v Nor^ 
mot, 58 Va. L, Rev, 930 (1972). 

^'^^ Sue Note, DmeloprnQnt in tJiG Laiv—Equul Protection, 82 Harv L, 
Rev. 1065, 1087 (1909). But sac Not^, New Tmsts in Old HauscB: 
Uiwngmy ConacptH of Equal Protection in Lindicy v. Nomet 58 Va L 
Rev, 930i 941 (1972). 

Sec, e.g., Korematsu v. United States, 323 U.S. 214 (1944). 
-'^ Horowitz, svpm note 9, at 1156-66. 
Id. at 1105, 

Ho vvlwd on Carrinffton v. Rash, 380 U J. 89 (1965) ; Douglas v. 
California,^372 U.S, 353 (1963) i Griffln Illinoii, 851 U,S, 12 (1956), 
See Coons, Clune ^ Sugarman, stipra note 3 

5 Cul. 3d 584, 487 P,2d 1241, 96 Cal. RptiC 601 (1971). For the 
other easGH see notes 5-^7 supra. 

^J^^^' 004^10, 487 P.2d at 1255^59, 96 Cal. Rptr. at 615-19, 

»oi Id. at 610^11, 487 PM at 1260, 96 Cal. Rptr. at 620. 

351 U,S, 12 (1956). 
^'^'^ 372 U.S. 353 (1963). 
383 U,S, 603 (1966). 

5 Cal, 3d at 614-15, 487 P.2d at 1263, 96 Cal. Rptr, at 623. 
5 Cal. Hd at 590, 487 P.2d at 1244, 06 Cal, Rptr. at 604 (emphaaii 
supplied). I- - X I 

Sve, v^g., Katzonbaeh Morgan, 384 U.S. 641, 660-61 (1966) (diB^ 
santing opinion). 

/5r^ e.i?^ Shapiro v. Thompson, 394 U.S. 618 (1969) ; Harper v. 
Virginia Bd. of Elections, 383 U.S. 663 (1966). 

iou Weber v, Aetna Casualty i Surety Co,, ^ U.S. ^ (1972) (dh-^ 
senting opinion), 

Sec, eg,. Brown v. Board of Educ, 347 Uj. 483, 493 (1954). 
See Coniniont, Equality of Education' Serrano v. Priest, 58 Va. L 
Rev. 161, 169 (1972). 

397 U,S. 471 (1970). 
"3 /rf. at 485. 
M at 486-S7. 
405 U.S, 56, 74 (1972). 
^1*^ Id-. 

Sec, e.g., Coong, Chine & Sugarman, Editcaiional Opportimiiy A 
Workable Comtitutwnal TcBi for State FinanM Stmctiires 57 Cal L 
Rev. 305, 3|7-89 (1969). 

449 F.2d 871 (2nd Cir. 1971), cert, granted, 405 U.S. 916 (1971) 
J30 M at 873, gnafiH^ Coniplaint, XII(6) 

449 F.2d at 873. 

^^'\Id, at 876-77. In fact, the Second Circuit concluded that the 
plaintiffi constitutional elaim was sufficiently weak that it did not Juitify 
convening a three-Judf # court. 

1-'^ Sec Comment, snpra note ill, at 106-67. 

S^^i^e.^F., Michelmani The Stipreme Court, 19G8 Term, Formordy 
On Protecting the Poor Through the Fourtmith Ammdment, 88 Hary. 1. 
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Rev, 7 (1969), 

Boddie v. CdnnGcticutp 401 U.S. 371 (1971), 
402 U m (1D71)/ 
Id, at 139 tiM: 

I(L at 144 (dissenting opinion). 
hi at 146. 

J''" Sac, e.g., The QUALITY OF INEQUALITY' UrHAN & SuBURRAK 

Public Schools (C U. Daly q± 1968) ; Golditein, Intcrdktrht InrqHamics 
iii School Finanqpig^ Critical Anaiym of Serrano v. Priest and its 
Proffmiih 120 U, PA, L. Rev, 504 (1972) ; ComniGnt, mipra noto IIL 

•''I ^ U.S. ^ (1972), 

Sec Brief of Aniici Curiae in Support of Jurisdictional Statoment 
at 2=3^ San Antonio Independgnt School Dist^ v, Rodriguox, — U.S. — 
(1972) (noting probable juriidiction) , 

^■-'■^ In an garlier caie, a New York court held that parents could not 
be punished for failing' to send their children to an all black and Puerto 
Biean iehool that had a disproportionately low quantity of licensed 
teachers, hi re Skipwith^ 180 N,Y,S, S52 (Dom. Rel. Ct. 1958). 
327 P, Supp. 844 (D.D.C. 1971). 

1-'^ M at 85S; 

1^^^ 313 F, Supp. 61, 90 (D, Colo. 1970), rcv'd in part, 446 F,2d OHO 
(10th Civ. 1071), cert fjrantcd, 404 U.S. 1036 (1972) 
i'^' 445 F,2d at 1004^. 

1^'^ Hobson V. Hansen, 269 F, Supp, 401 (D,D,C. 1967), aff'd sub nonu 
Smuck V, Hobson, 408 F.2d 175 (D,C, Cir, 1969) (en banc), further relief 
granted, 320 P, Supp, 409 (D.D,C, 1970). 

i-^^* 445 F,2d at 1005. 

'■'^ 327 P. Supp, at 860, 

Thii conceptual framework is taken from Michelson, Equal Pro^ 
tcction i& School RcBoiLrcc$t 2 Inequality in Education 4, 10 (1969), 

^■'^ The notion of minimum protection^ sometimes advanced as a 
preferable subititute for equal protection, Michelman, stiprd noto 124, 
faeei the same difficulties. Michelion, supra note 141, at 15. 

1-''' C/, Cooper, Stato Taknovcr of EdHmtion Finuming, 24 Nat. Tax 
J. 337, 837=39 (1971). 

347 U.S. 483 (1954), 
3S9 UJ, 629 (1950). 

J-^o 339 U.S. 637 (1950), 

United States v. Jefferion County Bd. of Educ,, 372 P,2d 836, 872 
(5th Cii% 1966), aff'd on bana, a80_PJd 385, cerL denied, 389 U,S. (1967) i 
Rousselot, supra note 9, at 700. For an eKcellent analysis of the reaioni 
BUpporting attention to diseriminatory^ purpose^ see Brest, Palmer v, 
Thompson: An Approack to the Problem of tInaonstitut.ional LegislativG 
MoiiAje, 1971 Sup. Ct. Rev. 95, 116-^31. 

Mayor of Baltimoro v, Dawson, 350 U.S. 877 (1955) (public beaehei 
and bathhousefi) ; Holmes v. City of Atlanta, 350 U.S. 870 (1955) (folf 
courses); Gay[e v, Browder, 352 U.S. 903 (1956) (buies) | Johnson v. 
Virginia, 373 U.S. 61 (19C3) (courjroom seating), 

54'* E.g., Hobson V. Hcmmn, 269 F. Supp. 401 (D.D.C. 1967), aff'd sub 
nom. Smuck v. Hobson, 408 F,2d 175 (D.C. Cir. 1969). 

^^'^ See text at note 71 suprci, 

1" See, c,^., Kelley v. Altheimer, 378 F.2d 483 (Sth Cir. 1967); United 
Statei V, Jefferson County Bd. of Educ., 372 F.2d 836 (5th Cir. 1966), 
aff'd en bmc, 380 F.2d 386, cert derded, 389 U.S. 840 (1967). Other eases 
are cited in Hob son , 327 F, Supp. at 863. 

327 P. Supp. at 848^49. 

513 F. Supp. at 77. 
3^'^ In Hobmi V, JJansen, the court's use of tested .reading skills wai 
apparently objicted to by both plaintiffs and defendanti. Dimond, Sohool 
Segregation in the North: There is But One donstitution, 7 Harv. Civ. 
Rights— Ciy, Lib, L. Rev. 1, 17 n.82 (1972), The court did exdude build- 
ing expenditures related to vandaliim, age, and economies of scale be- 
cause they were beyond the sehool board's control, 327 P. Supp, at 847-48 
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nn.3-4. 

Cf. Rogers v; Paul, 382 U.S. 198, 199 (1965) (unavailability to 
blacki of courses ofTered at white high schuol). 

'^^^ Both black and whito itiidents at the diefavorod school should bo 
entitled to ehallGnge the diicrimination. Cf, Loving v. Virginia* 388 U.S, 1 
(1D67); McLaughlin v. Florida, 379 U.s; 184 (1064). 

Sns e.g., Griffin v. Illinois, 3B1 U.S. 12 (1956)^ Douglas v. 
California, 372 U.S, 353 (IDGS). 

ir.N Admittedly, thn Valtivn'u cage, presents a signifleant challenge to 
thia argiimont. But Valticrm was coneornod svith defacto wealth dii- 
cj rim illation, aiid the majority opinion was swayed by the fact that a 
rofGrendum, a democratic proceduro, was the only obstacio placed in the 
way of low-ineonie housing. 
J^'-^* lis U.S. 356 (1886). 

Id. at Al4. 
i«? 364 U.S. 339 (1960). 

IcL at 340. 
'^'^ Id. iit 341. 
i«i 327 P. Supp. at 850. 

\m ^lie District of Columbia school board also attempted, by showinir 
substantial diffQrenc*GB in Gxpcnditiu^B amon^ all lehgoli^ black' or white, 
to establish that disparities did not correlate with the racial identity of 
the schools. 327 F. Supp. at 850. But afainj priience of other variationi 
in a system docs not effectively meet proof that among variations, %vhit€ 
schools eonsiitently riceive tht euperior rdiourceg, 

i*'^ Alexander v. Louisiana, 405 UJ. 625 (1972). The accuied had 
offorcd no proof of eonieious diBcrimination, but ihowed that the pariih 
population eligible for jury iervice was twenty-on© percont black, that 
a questionnaire administered by an all-white. Jury commiiiion created a 
pool only fourteen percent black, that further selection procedures during 
which prOipeetive jurori were identifted by race produced a pool iaven 
percent black, a venire for the defendant five percent blaek and a grand 
i:ify that wail all-white. at 629-30. 

J'-^/f7, at 630-31. 

Greater reluetanee to draw the inference might be supported on the 
ground that racial discrimination is more prevalent than wealth dls- 
erimination. Empirical evidence would be neceisary to Sustain that hy- 
potheiis; intuitively it seems unlikely. 
ij« 327 F. Supp. at 85L 

^'^ M. Actually, evidence on the itatiitieal correlation betwerii ?»nr 
pupil expenditures and median family income conflicted, but the court 
found it unneeessaiy to resolve that factual issue because even the school 
board's figures did not meet the proof of racial correlations. 
389 U.S. 202 (1965). 

Ely, Lefjislaiivc & Administrative Motivation in Constitutional 
Latu, 7B Yale L. J. 1205, 1264-65 (1970). But cf, Whitcomb v. Chavis, 
403 U. S. 124 (1971). 

Alexander v, Louisiana, 405 U.S^ 625, 6S2| S_g& Larry P. Riles, 
no. xxxx (N.D. Gal filed June 21* 1972) (where I.Q. tests produce an 
Educable Mentally Retarded Program 66 percent black while the ichool 
population Is 28.6 percent black, burden shifts to school district to juitify 
tests). 

1^^* 406 U.S. at 632. 

118 U.S. at 374. 
^-304 U. S. at 342. 

437 F=2d 1286 (5th Cir. 1071), crff¥ ^'n hu <r no. 29013 (5th Cir» 
filed Mar. 27, 1972). 

Id. at 1288. 

hL at 1293 (concuri'ing opinion) . 
1*^1 458 FJd 1107 (2d CirT 1972). 
lis Id. at 1176. 
"3 Id. at 1177. 
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Id. 

459 FJd 725 (1st Cir. 1972). 
^^•^ Id, at 733. 

Id» at 732 (emphaiis supplied). 
Ely, supra note 165, at 1255^61, 
Ser Noto 9 supra. 
'^'^ m S. Ct 1724 (1972). 

M at 1732, In 1969, the Old A^e Aiiiitiinee Program was forty 
percint black and Myxiean-Ameriean, Aid for the Permanently and Totally 
% M T^^ forty=Beven percent, Aid to the Blind wag fifty-six pereent, 
^^it^^ Dependent Children was eighty-seven percent 

Id. at 1732-33, 

1''* That distinction may disappc nrj howuver, if the disparitiGS among 
ichoo s rc|ult from tho offering of different programs from school to 
icnooli and all students havo access to tho program of their choice= 
^ These are the 196D flares. There were no substantial differences 
in 1967 and 1968. Id. at 1732 n. 17. 
M at 1732. 

In fact* there was testimony in Jcffi^rson that even welfare officials 
were unaware of tho raeial composition of the prorranis in Texas. Id. 

--'^ I" ClMUfcc, no contention of purpoioful discrimination ieems to 
have boon made, 458 F,2d at 1175. After Jefferson, plaintiffs in racial 
impact cases are unlikely to concede the nonexistence of purposeful die- 
crimination, _ 

imi The Court emphasigod this by quoting from Jam^s v> VaMi&rra: 
But Of oourie a law-making procedure that *disadvantagGS* a particular 
group does not always deny equal protection." 92 Ct. at 17B3 n,lB. 

The prOfram expires at the end of fiscal year 1973 unless CongTiis 
extends it. 20 U.S.C. ^ 241b (1970), The current administration's prefer, 
ence for revenue-sharing suggests some difflculties in extending the pro- 
gram, but predictions are untimely in an election year. See Havemann, 
note 65 §upra. ? 

"''1 A remedy for proved intra-diBtrict discrimination should not pre- 
sent the difHculties perceived in early challengei to inter-district dispari- 
tiOB, Courts were reluctant to accept the measurable standard of equal 
dollar expenditure per pupil because it would ignore varintioni in a 
dollar's purchasing power (iomewhat lees likely intra^district), the ob^ 
jeetive of preserving experimentation, and the existence of %^arying needi 
among students, Mclnnis v. Shapiro, 293 F. Supp. 327 (N.D. 111. 1968) 
aff'd incifL snh nonu Mclnnis v. Ogilvie, 394 U.S. 322 (1969)* Where 
intra-distriet discrimination has been proved, a court can give the school 
district opportunity to produce a different allocation without the dis- 
crimination, or order equaliiation of the offending disparities pending 
development of a new program. 

Clearly we lack any firm idea of the cost of such remedies in tems 
? ^1^?^ school administration costs, court administration eosts, and 
legal fees. Conceivably, such costs could exceed measurable gains. O'Neill, 
Gray, & Hoi'owitz, Edumtioiml Egiiality & Empevditure Eamlimtion 
Onlera. l J. HvMA^ EESOtjRCBS, 307, 308 (1972). But to some extent it can 
be said that the equal protection clause has ruled such coits irrelevant 
where discrimination oceuri. 

The skeptic might question even tliii itat^ment, At the beginning 
of 1972, only 67 of 136 sehooli were in compliance with the order. The 
other schools ranged from thirty percent above the di.^triet-wide average 
to twenty percent below. TM geographic pattern of disparitiei, however 
had diiappeared. Wash. Post, Feb. 29, 1972, p. at Al, eol. 4. More re- 
shuffling liai now taken place. Wash. Post, May 2, 1972, at Cl, col 4. 

It should be noted that equalization of monotary resources among 
ichools could have particulaf importance for districts that move to com- 
munity control if individual scliooli are given authority to detemiine 
ixpindityreB. Sae National Educational Finance Project, supra note 
83* at 88-39. 

EKLC 
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An Overextension of Equal Protection 

Jo Desha Lucas 

During World War II the writer was enrolled for a brief 
period of time in an army program in the social scienees op- 
erated by one of the eastei-n universitlas. One morninff the in- 
structor was explaining to the class that the solution to the 
world's problems is largely dopindent upon the instruction of 
the population in liberal modes of thought^ ^-A liberal/* he said, 
'*is the kind of person who votes for school bonds and does not 
quibble about the cost.*' At this juncture I raised my hand and 
upon being recognized, I suggested that some particular com- 
munity might not need a new school, or might need a new 
sewer more desperately. He did not actually call me a fascistj 
but indicated in no uncertain terms that it was just my type 
of unenliffhtenment that holds back progress. 

The plaintiffs in the first wave of school tax cases* and 
to an extent the second wave, adopt this view that somehow 
or another education is a thing apart from other activities of 
governmentj and argue that there is some constitutional re- 
quirement, derived from the geist^ if not the words^ of the 
Equal Protection Clause^ that the state act to achieve what is 
referred to as equal educational opportunity. 

The first wave, the so-called Mclnnis type cases, after 
Mclnnis v. Ogilme,^ would read equal protection to require 
that funds be distributed according to needj a sort of "'sub- 
stantive equal protection," These cases were largely unsue- 

The author is Proftisor of Law, University of Chicago. 
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cessful, and small wonder. While no doubt in our aystem It is a 
usual and worthwhile objective of government to ameliorate the 
disadvantages of sub-groups in the community, the number of 
differences in advantage that exists among various sub-groups 
is very large. Of course some are ignorant and some learned, 
but so are some blind and some sighted, some strong and some 
weak, some sick and some well, some poor and some rich^ some 
disturbed and some well adjusted, and so forth ad infinitum. 
Since the cornerstone of the American Revolution was the 
fundamental proposition that taxation is based upon the political 
consent of the people through their representatives, the choice 
of areas in which disadvantages are to be attacked through 
the expenditure of public funds in our system is made through 
political consensus. For that reason, there can be no substantive 
e(|uality. Further, while it is a legitimate activity of govern= 
mcnt to tax and spend to achieve equality, and while this Is 
the objectivG of many programs, equality is only one objective 
of government spending. Education is a perfect example. The 
public is often faced with choices as to whether the community 
benefits more by bringing up the lovvest in the group, or ad» 
vancing the most able. If equality were the objective, of course 
this would be perverse, Tlie general public advantage Is a fac- 
tor, however, and in every state and many localities we spend 
vast sums on subsidizing the most able through the provision 
of higher education facilities which cannot be used directly 
by those who in one sense of the word -*need*' education most. 
So, too, do we spend money on the development of competitive 
athletic teams, money that might have been spent on develop^ 
ment of the bodies of the puniest chiidren in the schooh 

There is no need to multiply examples. The determination 
of **public purpose'' is surely largely a matter of democratic 
decision, and surely the mere fact that one group or another 
benefits in varying degree from the expenditure of public 
funds in one program or another, or that there is no precise 
balance between burden, need, and benefit, is not the predicate 
for a claim of constitutional deprivation. 

The second wave of eases, the so-called Serrano type, after 
Serrmio v. Prmtf^ represents a somewhat more sophisticated 
attempt to tie the Equal Protection Clause to de facto differ- 
ences in support for public schools in different areas of the 
state. These cases proceed on a number of assumptions. The 
first is that the Equal Protection Clause applies, at least as it 
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relates to education in the public schools, to the state as an 
entity. The second is that equal protection is denied to the 
taKpayer when a given millage per dollar of taxable property 
*Miuys'* less education per school child in one district than it 
doeB in another. Third, It is argued that the school children 
in the diitricts with the lower^ tax yield per child from a con- 
stant millage are denied equal protection. Fourth, the assump- 
tion Is indulged that "poor" children live in districts with low 
totals of taxable property, and consequently it is argued that 
the local property tax system of school flnancing is, de facto, a 
wealth classiflcation, to be viewed with particular suspicion. 

In dealing with the long term Implications of these caseSj 
it is to be noted that while they drop the ■■need'* implication 
of the McInniB type cases, they still depend to a large extent on 
the "holy cow'* designation of public sducation. This is so be- 
cause the general application of the Equal Protection Clause 
in the manner suggested would eliminate all impoiiant func- 
tions of local government in the United States, In this connec- 
tion it should be borne in mind that the arguments advanced 
in these cases, though they arise in the context of the asserted 
unfairness of the local property tax, and their flames are fed 
by homeowners in districts with high property tax rates ^ really 
have nothing to do with high property tax as diitinct from 
other taxes locally imposed^ for they are all bottomed on alleged 
inequalities that proceed from diflFerences between districts in 
the rate-yield ratio per school child. ThuSp if the local taxes 
were imposed upon sales, or upon ineomei the differences be- 
t%veen total income in the district, or total sales in the district, 
and those in some other district would be just as inevitable 
as the present differences in the total of taxable property. 

With this preface I should like to talk briefly about the 
relationship of the Equal Protection Clause to the five under- 
lying premises of the Serrano type cases: (1) the Equal Pro- 
tection Clause and local government generally; (2) the Equal 
Protection Clause and geographical classiflcatlons for tax pur- 
poses; (3) the Equal Protection Clause and geographical classi- 
fications of services or benefits; (4) the Equal Protection Clause 
and classiflcatlons as to wealth; and (6)^ the Equal Protec- 
^ tion Clause and education. 

ERIC 
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THE EQUAL PROTECTION CLAUSE AND 
LOCAL GOVERNMENT GENERALLY 

The Constitution of the United States nowhere mentionH 
local government This raflects, no doubtj the view that the 
task of the draftsmen was limited to the distribution of powers 
between nation and state and that the internal distribution of 
power was a matter of local concern only. This view is buttressed 
by the terms of the. Tenth Amendment, which reserves the 
powers not conferred upon' the national government to **the 
States" and to '*the People/* leaving the people of the states 
free to design "republican" government that limited the ex8r= 
cise of the reserved powers by the state. Over the years, the 
people of the states have taken frequent advantaffe of the 
po^ver to change their state-local power distribution, a number 
adopting home rule provisions of one sort or another, and 
nearly all limiting the power of the legislature to interfere 
selectively with the management of local concerns* 

Independent of these constitutional provisions allocating 
authority between units of government^ of course legislative 
delegation of governmental powers to counties, cities, towns, 
and a variety of special function districts has been common 
throughout the history of the Republic. Judge Cooley spoke of 
this decentralization principle as *'one which almost seems a 
part of th© very nature of the race to which we belong,"^^ One 
does not have to go so far to recognize that decentralization of 
decision making has played an Important role in American 
democratic government. This is true partly because state legis- 
latures have always been ill equipped to make decisions as to 
w^hat regulations or wliat expenditures will benefit individual 
communities throughout the state, and partly because it per- 
mits local consensus to develop where state-wide consensus 
would be difficult or impossible, indeed, in some early cases 
predating the home rule movement it was suggested that the 
right to manage local affairs without legislative interference 
was an inherent one.* 

Prior to the adoption of the post civil war amendments, the 
Constitution contained no peg on which to hang an attack upon 
the power of the state to delegate authority to local subdivisions, 
^t is to be noted, however^ that both the Due Process and Equal 
Protection clauses of the Fourteenth Amendment prohibit the 
state from depriving any person of life, liberty or property 
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without due process, and from denying to any person within its 
jurisdiction the equal protection of the laws. If emphasis is 
put upon the word ''state*' and upon **its>" and "jurisdiction" 
is read to mean geograpliical jurisdiction, it is possible to sug- 
gest that different subdivisions of the state must be within 
whatever standard of ecjuality was envisiond by the Amend- 
ment. 

Since oquah'ty under the Equal Protection Chiuse has been 
measured by the standard of rGasonable classification, of course 
this would leave cbnsiderable room for difference of treats 
ment. There could be geographical classification when the classi- 
fication was justified by geographical differences, such as densi- 
ty of population, geological characteristics, and the like, 
Presumably, however, the difference must be justified by some 
rational connection to a legitimate end of government action. 
Geographical classifications of this sort have been before the 
Supreme Court on a number of occasions. Thus in MisBOtm v, 
Ijewis/' in 1879, residents of St. Louis offered challenge to a 
statute enacted by the Missouri legislature creating a special 
court of appeals in the city and county of St, Louis and three 
other counties and limiting appeals from its decisions .to the 
supreme court of the state, while permitting right of appeal 
to the supreme court in all other counties of the state, The 
plaintiffs contended that limitation of appeal to the supreme 
court could result in conflicting decisions, one binding on the 
residents of some parts of the state and the other on residents 
of other parts. The Court noted that no conflicting decisions 
had been shown to exist, but added that there is no federal 
constitutional pi'inciple retiuirlng the state to provide a single 
hierarchical court system to assure the .absence of conflicting 
decisions. It saved the case of race Or class discrimination affect- 
ed by creating separate jurisdictions. Similarly, in Salzbtirg v. 
Miiryland^ in 1964, the Court upheld a statute which in effect 
adopted the then "federar* rule on exclusion of illegally obtained 
evidence, but provided that the common law rule should obtain 
in gambling cases in Anne Aruiidel County. And it has been 
held that thu state may impose a tax upon the inhabitants of a 
single county for the improvement of a harbor," and may 
create a park district with power to levy taxes upoii the com- 
munity, though its members are appointed by the local probate 
judged 

As to the creation of local government units, the determina- 
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tion of their boundarieSi and the disposition of their property, 
the Court has recognized that in the nature of things there can 
be no precise equaHty and consistently has refused to interfere, 
though particuhir persons have been disadvantaged^ or units 
troated differently. Thus in Htmter v. Pittsburgh,^ annexation 
of a satellita community to the city of Pittsburgh was chal- 
lenged on the ground tliat the residents had already been 
taxed for the provision of facilities that were yet to be provided 
in the city, thus subjecting the residents to double taxation. 
The Court held that this contention stated no constitutional 
claim since it could not be said that the residents of the smaller 
community would not receive some benefit from inclusion and 
they had no right to be in any particular subdiviiion of the 
state. The fixing of municipal boundaries was characterized as 
a political actj not subject to review by the court. And in Texas, 
ex rel Panama Prodiiction Co. v. Texas City,^^ the Court re- 
fused to intervene to prevent annexation of a body of water to 
the city, over the contention that it could not possibly benefit. 

There have been three sets of eases in which the Court has 
departed from the rule in Htmter, The flrst of these include 
the cases in which the state has manipulated local boundaries 
for the purpose of infringing constitutional rights. Typical is 
Graham v. Folsom^^ in which tlie state extinguished a township 
and the argument was made that the debts of the to^vnship 
died with it. The Court held that since there were county offl- 
cers who could levy taxes In the area, mandamus would lie to 
require a levy to discharge the obligations, thus making it plain 
that while the power of the state to create and abolish its own 
political subdivisions^ and to determine their boundaries. Is 
very broad, this power may not be used to defeat the applica- 
tion of the Contracts Clause of the Constitution, 

111 Gomillion v, Lightfootj^^ the Alabama legislature passed 
an Act changing the boundaries of the city of Tuskeegee from 
square to a twenty-seven sided shape achieved by excising from 
the city limits practically every one of its Negro residinti. In 
' an opinion by Mr. Justice Frankfurter and joined by seven 
other justices, the Supreme Court held the Act unconstitutional. 
Mr. Justice Frankfurter reasoned that the purpose and effect 
of the Act being to eliminate the Negro vote in the city, it was 
a violation of the Fifteenth Amendment. The defendants in the 
Q case had relied strongly on the decision in Hunter v. Pittsburgh^ 

E^^IC ^ which the Court had made a sweeping statement about the 
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unfettered power of the state over its subdivisions. In reject- 
ing the application of Hunter to the facts of the case, Mr. 
Justice Frankfurter pointed out that the statement In that 
case must be read in the light of the particular constitutional 
deprivation alleged, the right not to have the boundaries alter, 
ed in a way that would raise the plaintiff's taxes, a right not 
guaranteed by the Constitution. With Himter, he compared 
Graham v. Folsom, involving a contractual right pi-otected by 
the Contracts Clause. Since the state could not use the power of 
controlling the boundaries of its municipalities to defeat a right 
protected by one clause in the Constitution, he reasoned, it could 
not use that power to defeat a right protected by another. 
Thus the rights of the plaintiffs under the Fifteenth Amendment 
could not be denied by the ingenious method of carving up a city. 
Mr. Justice Whittaker concurred in an opinion in which he 
placed the violation on the Equal Protection Clause. To him 
the Act was an arbitrary denial of the city's Sii^ices to per- 
sons of a particular race* He could not see how there was a 
denial of the right to vote, as a person has a right to vote only 
in the jurisdiction in which he finds himself. Viewed either 
way, however, the Gomillion case dealt with a thinly disguised 
racial discrimination, Since the Himter case wm argued under 
the Due Process Clause^ the Court's opinion cannot be read as 
suggesting that boundary determinations may not be disguised 
discriminations in violation of the Equal Protection Clause, 
and certainly later cases hold flatly that they can. In WIMcomb 
V. Chmis^^ for example, it was held that the design of multi- 
member representation districts so as to minimize or cancel 
out the voting strength of racial or political elements of the 
voting population Is a denial of equal protection, and the de- 
liberate drawing of school attendance boundaries along racial 
lines was held to be a violation of the Equal Protection Clause 
in Keyes v. Deywer School Dist7ict^'^ While the Keyes case 
dealt with the flxing of- boundaries for attendance within a 
single district, no doubt the principle ts applieahle to the 
creation of gerrymandered districts as welL^'^ 

Aside from these decisions identifying purposeful discrimJn- 
ation guised in the form of geography, the Supreme Court has 
maintained a rigid hands off position on the creation and design 
of political subdivisions exercising the power to levy taxes 
and spend money for public purposes, To date it has not seen 
fit to interfere even in cases in which the result of boundaries 
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neutrally drawn havi resultid in so-cailid de facto segrega- 
tion J'' This issue in all likelihood will be before the Court 
again this term. In the Richmond^ Virginiaj desegregation case, 
the district court ordered consolidation of the Richmond system 
\vith tliose of the two contiguous counties to achieve a greater 
measure of desegregation in the area despite the fact that the 
three systems have existed as separate for many years and 
were not drawn for purposes of segregation.*^ The case was 
i^ecently argued in the Fourth Circuit. 

Twice the Court has aflirmed three judge district court 
decisions declining to declare the local property tax system 
for support of schools in violation of the Equal Protection 
Clause as discriminating ag'ainst the residents of property 
poor districts.-^ 

The second set of cases in which there has been judicial 
intervention in tlie creation of local taxing units and the fixing 
of their boundaries deals with the creation of special t^ix dis- 
tricts designed to effect local improvements to real property. 
In such cases the Court has made it plain that the requirement 
that special aBSGssments, as distinct from general taxeSj be 
equated to benefit, cannot be avoided by manipulation of the 
boundaries of the disti'icts subject to assessment. The problem 
is illustrated by a comparison between Davidson v. New 
OricdiWf-'^ in 1877^ and Myles Salt Co. v, Iberia Drainaf/e Dis^ 
tricP*' in. 1916. In the Davidson case^ the Court upheld the 
levy of a tax for the drainage of swamp lands in two Louisiana 
parishes, disposing of the benefit argument by obsei'ving that 
it is impossible to say who beneftti from the drainage of iwamp 
lands, In Myles Salt, however^ the record showed that the 
plaintiff*s land was situated on a hill and was affected by rapid 
run-offp and the Court took it as established that the land could 
In no way benefit from drainage and held that accordingly it 
could not be included in the taxing district. The decision made 
it clear that the land was included for the purpose of imposing 
a tax for specinl benefit under circumstances precluding any 
.such benefit. 

The third set of cases are those involving representative 
districts, In these cases, beginning with Baker v. Carr,-^ in 
1962, the Supreme Court has held that the Equal Protection 
Clause requires equal repreientatlon in the statt's deliberative 
assemblies, and therefore, if representatives are elected from 
geographicnl districts, the ratio of repreientatives to popula- 
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tion must be substantially the same in each district. It is to be 
noted that these cases deal with statewide decision making. 
They do not deal with the power to delegate governmental 
powers to. local governments, or differences that stem from the 
exercise of that power. While the general principle of equal 
representation has been held to apply to the internal affairs 
of local government in a somewhat more relaxed fashion,"'^ 
it has no application to interjurisdictional differences. 

In summary, the state has an undoubted power to create 
geographical subdivisions and to delegate to them the power 
to tax and spend for public purposes. While this power may 
not be used as a subterfuge to hide an unconstitutional dis^ 
crimination, or to avoid a statewide constitutional duty^ it is 
only in the plainest cases that the Supreme Court has inter- 
fered with its exercise. It remains to examine the cases in 
which differonces in treatment stem from the action of local 
government. 

It is clear that thi acts of a municipal corporation are 
state action for the purposes of the Pourtienth Amendment, 
That is to say that within its jurisdiction a municipal corpora- 
tion may no more deny due process or equal protection than 
the state can. It goes without saying, ho%veverp that if it is not 
a denial of due process to delegate the police power to local 
subdivisions^ no denial of equal protection can stem from the 
mere fact that two such subdivisions exercise their delegated 
power differently. When the same authority treats persons or 
classes of persons differently without reason, there is a denial 
of equal protection, though either rule would be otherwise 
proper. The unconstitutionality in such a case lies in the un= 
justified difference in treatment rather than in the Illegality of 
the treatment of either. When one jurisdiction acts in one %vay, 
and another in another way, the difference is not the product 
of Irrational classiflcation, but simply of difference of opinion 
as expressed in local democratic decision* Thus the fact that 
different regulations, different taxes, and different services are 
in force simultaneously in different communities cannot be 
looked upon as a denial of equal protection without destroying 
local government altogGther, This accounts for the fact that all 
of the boundary cases have proceeded as attacks upon Initial 
inclusion as a denial of due process, or upon local action after 
inclusion as a denial of equal protection, ^ 
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THE EQUAL PROTECTION CLAUSE 
AND LOCAL TAXATION 

These principles have been applied repeatedly in the area 
of local taxation. Indeed the logic underlying the decisions has 
peculiar force in the taxing area. The cases have held (1) that 
it is within the power of the legislature to delegate to munici- 
pal corporations the authority to tax for any public purpose, 
and (2) that there is no constitutional right to be taxed in the 
same way or in the same amount independent of the unit in 
which one flnds himself. In a sense this is to say the same 
thing in different ways, for if the local unit of government can 
be delegated the power to tax within Its geographical limits, 
of necessity its residents will bear a tax not borne in other 
units that have not imposed such a tax. The Supreme Court 
has regularly upheld the imposition of local taxes. In Gimdling 
V. City of CMcago^^ in 1909, the plaintiff challenged the im- 
poiition of a license tax of $100 on vendors of cigarettes within 
the city. The tax was upheld. In Bradley v. City of Richmondr^ 
ehalienge was made to a city ordinance imposing a classified 
privilege tax varying from $10 to $800 depending upon the 
type of business. The Court noted that of course tlie city, as 
well as the state, ^ regulated by the Fourteenth Amendment, 
and therefore the ckisiflcation of businesses must be reason- 
able, but finding nothing arbitrary in the sclieme at Issue it 
held that no constitutional inhibition existed that would pre- 
vent the state from delegating to the city the authority to im- 
pose such a tax or make sucli a classiflcation. 

It should be noted that the taxes involved in the Gundling 
and Bradley cases were for general revenue purposes^ to be 
spent in the discharge of whatever powers were delegated to 
the cities involved. Therefore the question of public purpose 
was not at issue. Since real estate tax levies are more often 
earmarked, this question has arisen most frequently in cases 
dealing %vith such exactions. In KBlly v. Pittsbtirgh^^'' in 1881, 
the plaintiff resisted the payment of local property taxes after 
the annexation of his undivided 80 acres of farm land to the 
city of Pittsburgh. He contended that taxation for municipal 
services was limited to property that could benefit from the 
expenditures. The taxes that were at issue were for general 
city purposes, for the building of municipal buildings, foi* 
streets within the city, for schools, and for water and fire pro^ 
tection. In upholding the taxes, the Court observed. 
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It may be true that he does not receive the same 
amount of benefit from some or any of these taxes as do 
citizens living in the heart of the city. It probably is 
tvm, from evidence found in the record^ that his tax 
bears a very unjust relation to the benefits received as 
compared with its amount. But who can adjust %vith 
precise accuracy the amount which each individual in 
an organized civil community shall contribute to sustain 
it, or can insure in this respect absolute equality of bur- 
dens, and fairness in their distribution among those 
who must bear them? 

We cannot say judicially that Kelly received no 
beiieflt from the city organization. Those streets, if 
they do not penetrate his farm, lead to it. The water- 
works will probably reach him some day, and may be 
near enough to him now to serve him on some occasion. 
The schools may receive his children, and in this regard 
he can be in no worse condition than those living in the 
city who have no children, and yet who pay for the sup- 
port of the schools. Every man in a county, a town, a 
city^ or a State is deeply interested in the education of 
the children of the community^ because his peace and 
quiet, his happiness and prosperity, are largely depend- 
ent upon the intelligGnce and moral training which it is 
the object of the public schools to supply to the children 
of his neighbors and associates^ if he has none himself. 

The officers whose duty it is to punish and prevent 
crinie are paid out of the taxes. Has he no interest in 
maintaining them, because he lives further from the 
court-house and police station than some others? 

There Is some old state court authority for the proposition that 
local taxes must be imposed for purposes that are municipal, 
as well as public. It was heldj for example, that a municipal 
expenditure for supplements to the pay of soldiers who had 
defended the town during the War of 1812 was ultra vires, 
since it is no purpose of a town to raise armies and pay their 
compensation,^" and it has been held that a city could not 
expend its funds to oflfer a reward for the apprehension and 
conviction of the person who had murdered the chief of police, 
since the prosecution of felons is the business of the state,^^ 
Other cases have been less restrictive,*-^^ In any case, however, 
what is a municipal pui'pose depends upon state law* subject 
to any limitations imposed by the Fourteenth Amendment upon 
what functions may be delegated, and it has been held that 
the delegation of the unlimited power to levy local taxes for 
special purposes (in the particular cases for the county farm 
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and pauper relief) raises no substantial federal question. No 
one ever seems to have argued -the bald proposition that public 
schools are not a municipal as well as a state purpose and 
therefore^ municipal corporations may not be given the authority 
to raise and .spend money for public schools. It is to be noted 
in this connection that in Kelly, the Court made speclflc ref- 
erence to local interest in education such as will support local 
taxes, and upheld the imposition of the loctil taxes partly on 
this very ground. 

The principle that a person may not object to being placed 
in a particular subdivision of the state merely on the ground 
that his taxes will be higher than thay were prior to the change 
in boundaries, or would be if he were in some different sub- 
division, was stated squarely in Htmter PittBburgf already 
adverted to, and reiterated in Gomillion v. Light foot. 

It is suggested in the RodriguGZ case that the unfairness 
involved in the local property tax system lies in the fact that 
the imposition of a given millage in the ''property poor" district 
produces less money per school child than the same millage 
would produce in the ^'property rich" district. This is true, of 
course, but it does not follow that the taxpayer has been dis- 
criminated against in the constitutional sense. The tax has 
been democratically imposed, and the money has been spent 
for a public purpose. The community has received a dollar-i 
worth of education for a dollar in taxes. In the sense suggested 
in the Kelbj casej the taxpayers have received a dollar's worth 
of benefit, If all municipal corporations in the state were re- 
apportioned every year according to the total amount of tax- 
able property located within thdm, and they were all made 
equal in this regard, the school taxes, or else the expenditure 
per pupllj would still vary, for different communities would 
still contain different numbers of school children. The different 
amount raised per child, therefore, has nothing to do with 
differences in the levy of the tax, but with the level of educa- 
tional need in the community. In this connection it should be 
noted that while school taxes are often separately stated, the 
total property tax bill is the product of a division of projected 
expenditures for all public purposes into the total assessed 
value of property in the community. Thus, as to the taxpayer, 
at least, there is nothing unique about the school tax, for his 
tax rate varies with perceived need In all service categories. 
One community may have more school age children per dollar 
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Of assessed value of property, Another may have more crime, 
more mosquitoes, more aged, more poor, more pollution, water 
in need of more expensive purification, or may have levees to 
maintain to protect against flood, or snow to remove from the 
itreets. Thus to spread the school taxes according to need, and 
not similarly to adjust other taxes would worsen the position 
of the resident of a community with a small educational prob^ 
lem and large problems of other sorts. Take the city of Chicago, 
for example. The ratio of taxable property to the number of 
school children is slightly more favorable than the general 
average throughout the state. On the other hand, the need for 
other urban services in Chicago is such that the total tax rate 
in the city is relatively high compared with many communities 
with fewer non-educational problems. Were school expinditures 
to be equalized throughout the state and the costs spread upon 
property statewide with no attention to other community needs. 
It is quite obvious that the taxpayer in the dormitory com- 
munity with minimal general services but a high number of 
school children would benefit partly at the expense of urban 
residents whose property must bear the bui^den of solvhig 
many problems other than public education. 

Thus, while it is undoubtedly true that communities vary 
greatly in total resources, and in total demands on those re^ 
sources, there is no reason to believe that viz-a-vlz the local 
taxpayer the equalization of burden statewide as to the cost 
of a single function would result in a greater level of equality 
or a fairer system of distributing costs of government than we 
now have. But be this as It may, to date the Supreme Court 
decisions indicate that the Due Process Clause Interdicts simple 
robbery of one for the private benefit of another, but permits 
an organized community, state or local, to levy taxes for public 
purposes, independent of any direct and provable benefit to a 
particular taxpayer, and the Equal Protection Clause requires 
only that within the community levying the tax the dlstribu» 
tion of burdens be based on some rational basis. Surely public 
schools are a public purpose, and several times the Court has 
held that property taxes may be levied for the purpose of op- 
erating them, 

THE EQUAL PROTECTION CLAUSE AND 
LOCAL EXPENDITURES 
The problem of expenditure clasiiflcations is cloiely con- 
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nectecl, of course, with tha problem of taxatioiij for taxes may 
be levied only for a public purpose, that is to say with an eye 
to some expenditure* It has been seen, however, that there 
need be no very direct connection between burden and benefit. 
Of course thei^e cannot be any such close connectionj for often 
the very purpose of taxing and spending is to correct some felt 
inequality. That the Equal Protection Clause requires i^eason- 
able elassiflcation in expenditures there is no doubt. So it wm 
held in Brown lu Board of Edtication as to public schools. More 
recently^ it has been held that distribution of welfare payments 
is governed by equal protection principles.-^^ As in the ease of 
taKation, however^ great latitude is permitted. It has already 
been pointed out that it is Impossible to have every program 
benefit all persons and all classes alike. Education is a perfect 
example. Even within the same jurisdiction, every school build- 
ing cannot be built at the same time, and even if they wei^e^ 
some would deteriorate faster than others. Unless books are to 
be thrown away after each using, some must get old books while 
others get new ones. Since teachers differ in ability, some stu= 
dents get experienced ones and others get beginners. Since 
seniority is a factor in compensation^ the students whose teach- 
ers have been in the system a long time have more spent upon 
them per pupil than those who are taught by other teachers, 
and so forth ad infinitum. Since no precise equality is possible, 
and since measures of overall equality of treatment are want= 
ing, courts have been very reluctant to interfere. The problem 
was put this way by Mr. Justice Haitian In 1899 in Cumming 
V, Board of Ed%icatio7i8'"^ 

We may add^ tliat while all admit that benefits and 
burdens of public taxation must be shai-ed by citizens 
without discrimiriation against any class on account of 
their vme, the education of the people in schools main- 
tained by state taxation is a matter belonging to the 
respective States, and any interference on the part of 
the federal autliarity with the management of such 
schools cannot be justified except in the case of the rights 
secured by the supreme law of the land* 

It Is to be noted tiiat he speaks of "benefits and burdens" of 
public taxation, and sharing by citizens. The principle is that 
while public policy may dictate that government take from 
some for the benefit of others, both the formula for taking and 
the formula for giving must be grounded upon a rational basis. 
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It hai been seen that in the case of taxation, a member of the 
organized community cannot object to being taxed, though no 
simihir amount is exacted from members of other communities, 
because it cannot be said that he derives no benefit from public 
expenditures. By parity of reasoning, the members of an organ- 
ized community cannot complain if some othir community 
provides services to its members not provided in his own, for 
his community is not subject to taxation to pay for them. Again, 
tlie very purpose of the creation of the organized community 
is to permit the residents to tax themselves for services not 
provided by the state, or to supplement the amounts provided 
by the larger community. 

The utility of this arranffement is apparent. In a country 
founded on the cry that taxation without representation is 
tyranny,, the imposition of taxes and the expenditure of public 
funds must await political consensus. This may take place In 
the state legislature, of course^ and the state may assume the 
function of providing services statewide. To require that It 
miLst take place in the ligislaturej however. Is to assure that 
until it does the population must provide such services out of 
privnte funds, or do without. The local government system 
permits consensus to take place in local communities when it 
cannot be reached statewide. Thus in the case of school taxes, 
the levy of taxes in one community for the purpose of pro- 
viding better schools than can be agreed upon in the legislature 
deprives the residents of some other community of nothing to 
which they are entitled, for to prohibit the local levy would in 
no way improve the schools in the second community^ and they 
are in no way called upon to pay for the better schools in the 
first 

Differences in expenditures for services vary for a num- 
ber of reasons. Failure of consensus has been mentioned. Of 
course the relative resources in the community are a factor. 
Where the ratio of property to school children is low, and su» 
staining a given level of expenditure per child will result in a 
correspondingly high millage, there is a pressure against ex« 
penditure greater than there is where less tax effort will raise 
more money per child. It is to be recognized, however, that if 
we take the child to be the person within the jurisdiction, and 
the state to be the jurisdiction, the difference in treatment be- 
tween children in different communities \vould be identical 
whether the local vote was predicated upon the necesiity to 
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raise taxes one mill or two, and whether it was caused by varia- 
tions in local resources or by differences in local preferenoes 
for education against some other service, Surely if equal treat- 
ment is reciuired by the constitution, it cannot be voted away 
by the school board. 

When differences in local expenditureB are the result of 
local preferences, the community which spends the lea?.t is 
usually happy with its lower services because it has losver 
taxes. At least the taxpayers are happy. As pointed out, how^ 
ever, the parents of school children^ who may be a minority, 
wdll not be happy^ and will continue their efforts to shift the 
decision to the state legislature where they may be a majority. 
When the differences are attributable to lack of resources, they 
may be joined by the non-parent taxpayers who are burdened 
with high taxes that yield a small amount per chikl In this 
connection it should be noted that while there are "rich" school 
districts and "poor** districts within every state* there are also 
-■rich" states and "poor" states, Since the citizen of the local 
community is represented in all three levels of governmenti 
he will turn in the direction in which he believes there is the 
highest probability of achieving a political consensus. 

No doubt this hierarchical political maneuvering has not 
achieved absolute equality in public expenditures, tax burdens^ 
or public services. It cannot be said* however, that it does ncL 
work. School finance is an excellent example. In 1928-29, local 
funds provided 82.7% of support for elementary and secondary 
schools, the states providing 16.9%, and the federal government 
less than half of one percent. By 19674968, local tax support 
had dropped to 62.7%. State funds constituted S8j%, and 
federal support had risen to 8.8%. Taking a longer span of 
years, between 1902 and 1960, state aid grew from 45 million 
dollars to IB billion, and federal aid from one million to over 
4 bilHon. 

What has been said of school flnanci can be said as well 
of welfare payments. As it became apparent that the county 
farm and the city poor house could not deal with the volume, 
the funds for welfare have come Increasingly from state and 
federal taxes. From 1902 to 1969, state expenditures went from 
nothing to nearly 4 billion dollars, and federal expenditures 
fi*om one million to nearly six and a half billion. 

Federal programs in support of urban housing and police 
and court functions bespeak the same process. State subsidies 
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to local govei'nments for general purposes reftclied 2 billion 
doilars in 1969, rflnping from nothing in four states to half n 
billion dollars in New York. The federal government, through 
the model citios program, is also involved, and there is per- 
sistent talk of general revenue sharing. Special disadvantaged 
areas, such as the Appalachian region, have been singled out 
for assistance, and federal aid ii disbursed to school districts 
having high concentrations of "disadvantagod pupils," 

In the public school area, the state has in effect placed a 
floor under the amounts spent for education. In 1967-1968, the 
amounts spent from state funds for each student ranged, from 
$869 in Mississippi to $1077 in New York. The direction of 
the school tax cases is to require that all school spending de- 
cisions be made by the state legislature and by Congress, and 
at least with respect to state expenditures, to require that any 
dilferences among communities be Justified by the process of 
ratioiial classification of recipients statewide. This would be 
accomplished, of course, by a simple decision to the effect that 
the power to levy school taxes cannot be delegated to muiiicipal 
corporations. Unless the court would be prepared to determine 
the level of expenditures, however, it is well to remember that 
expenditures per child would be limited to the amount that 
could be agreed upon statewide, and there would be nothing 
to prevent the le^slature from providing' f869 to public schools, 
leaving the people with incomes high enough to support it to 
seek education for their children on the free market. Thus, 
ultimately such a decision might not achieve equality of educa- 
tional opportunity at all. Further, since all public services are 
provided from the resources of the community, even' if the 
courts were prepared to enforce equal and quality education 
for all, it would mechanically reduce amounts available for 
other expenditures. Therefore, unless they were prepared to 
adjust the boundaries of all local government units to equate 
tax resources to needs, or to prohibit local taxes altogether, 
they would be simply relieving one inequality to create another, 
for the community with more than average resources per school 
dvild, but" higher than average non-educational problems, would, 
be called upon to contribute an increased amount toward the 
.education of the children in other communities, and left to 
solve Its other problems with diminished resources. Last this 
be thought of as inconsiderable, it should be noted that in 1969, 
the per capita local expenditures of cities over a million for 
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eclucation averaged $85.45 compared with a fiffurG of $11,80 
in cities of less than 50,000, or seven times as much. Expendi- 
tures for pubUc welfare in cities over a million averaged $88.48, 
compared with $L24 per capita in cities under 50,000, or 
twenty^nine times as much. Similarly cities over a million spent 
twenty times as much for health, and flfteen times as much for 
housing and urban renewal^ and roughly twice as much for 
most other services. This is the crux of the whole home rule 
movement. Urban centers represent large concentrations of 
property and wealth., but they also represent large concentra- 
tions of problems. They are union ridden and suffer from other 
causes of high cost. While the representation cases have made 
them less subject to rural dominated legislatures, as it turns 
out suburban areas were probably more under-represented 
than tliey were and it seems unlikely that forcing them to plead 
with state legislatures by limiting their power to impose local 
taxes for local purposes will Improve their position* In any 
event, any statewide agreement that they can achieve by their 
increased representation is open to them without limiting their 
powers in the absence of such an agreement. 

THE EQUAL PROTECTION CLAUSE AND 
^^WEALTH*^ CLASSIFICATIONS. 

It is suggested in the Sernmo and Rodrigiim cases that 
the local property tax system for financing schools Is a classifl- 
cation based on wealth, and therefore to be closely scrutinized. 
The standard to be applied to such a classification^ It is said, 
is not mere rationality, but reasonable necessity to the ac=^ 
CDmplishment of some legitimate end. The authority for this 
special treatment of classiflcations based upon wealth lies in 
two lines of cases. The first Is the line dealing with wealth 
classiflcations and the right to vote. The other is the line of 
cases dealing witli the nghts of indigent litigants in courts 
of law* 

The voting cases hold that payment of a poll tax may not 
be made a condition to exercise of the franchise,^^ and that the 
right to vote may not be made dependent upon ownership of 
property.^^3 These cases deal with a political right quite simple 
of deflnitionj^^ and the classiflcatlon found invajid was imposed 
by a single jurisdiction and related directly to the wealth of 
the persons classlflid. 
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The cases dealing with equal access to the courts hold that 
an indigent defendant appeaHng from his conviction must be 
provided with a tmnscript of the proceedings in the trial 
court,-^' and with counsel on appeal/^ and that even in civil 
cases the state may not in effect deny access to the courts by 
indigents by imposing high filing fees,^^' or onerous security 
■ requirements that are not necessary for the protection of ad- 
verse parties,'^' As in the voting cases, the relationship between 
wealth of the class affected and the right asserted is direct. 
If the litigant is indigent, he must try his appeal without a 
transcript or attorney to represent him, or in the case of the 
flllng fee or security requirement, must forego the appeal 
altogether. It is to be noted that all these cases are limited in 
their effect to the case of indigents. They do not purport to 
require that the state adjust financial inequalities along the 
entire income range. While the indigent must be provided with 
counsel, there has been no suggestion that counsel be paid the 
highest figure paid by any litigant in the courts, nor that 
counsel assigned to Indigents generally receive as much on the 
average as all counsel privately retained. Nor is there any 
suggestion that because lawyers in a given community are 
paid less for their services than they may be in some other, 
or may be less competent on the average that the indigent is 
entitled to legal semces as good as any obtainable anywhere. 

Thus the counsel and transcript cases do not purport to 
hold that all differences attributable to the vicissitudes of Ioca» 
tion be adjusted with precision. 

In the area of taxing and spending, there has never been 
any requirement that any precise distribution of either burden 
or benefit, to be made according to wealth. Indeed the com^ 
munlty abounds with programs that preclude participation by 
persons who do not have enough income to pay the $1 JO poll 
tax involved in Harper Virgima Board of Elections, "^^^ or the 
$16 to $50 charge for service involved in Boddie v. Comeotl- 
mit.''^ Most state operated facilities for higher education are 
financed to some extent by tuition payments. Every state, and 
national park that is approachable only by automobile or com^ 
mercial transportation is beyond the reach of distant indigents. 
Those who cannot afford the tolls on toll roads and bridges 
must bear the inconvenience of travel on the back roads. Those 
who cannot afford a subway token walk* 

Thus, while the general impact of taxing and spendinf 
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is balanced to some extent to the advantage of lower income 
ffvonps, it has never been suggested that every program bene- 
fit the poor at the expense of the rich, or that every program 
be efiual in its impact regardless of the income of the user. 

Unlike higher education, it is usual today that elementary 
and secondary education is provided from general tax revenues 
and made available free to all members of the taxing district. 
This has not always been so, of course^ and in Cumming v. 
Board of Ediiciitmi,'^ in 1889, Mr. Justice Harlan saw no 
constitutional deprivation in the abolition of the local Negro 
high school when there were in the vicinity private schools 
that charged no higher tuition than the public school had been 
charging. It is not necessary to ponder over the question 
whether the Equal Protection Clause has expanded to the point 
at which tuition charges in public schools would fall within the 
Griffin rationale as a classiflcation that puts schooling beyond 
the purse of the poor. The fact of the matter is that the local 
property tax financing system is not such a classification. In- 
deed it is not a classiflcation of rich and poor within the juris^ 
diction levying the taxj since the service is made available to 
all within the jurisdiction mthout regard to wealth. Viewed 
statewide^ it is not a classiflcation according to wealth. Thus, 
the poor person in the district with large gross resources re- 
ceives benefits greater than the rich person in the poor district. 
If one talks of the tax impact^ the person in the poorer district 
who owns much property may be the loser, for the local com- 
munity has recourse to his purse and he must pay a larger 
amount for the education of other people's children than is paid 
to sustain the same level of educational expenditure provldid 
in districts with a more favorable imtlo of property to school 
children^ 

Further, since commercial and industrial property bear 
the same tax imposed upon residential propirtyj there is no 
necessary connection between the wealth, or even the property, 
of persons living within a school district and the total tax 
resources of the district. In suburbs of similar income level, 
the movement of a factory, or the building of a shopping center, 
will alter the property/pupil ratio in a way that will affect the 
tax rate or the level of services locally supportable. 

In this connection it is Interisting to note that schemes 
of ^ state^wide school support might result In a more direct 
shift in beneflts and burdens to the disadvantage of lower in^ 
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come groups than one can recognize in the present system. If 
the state taxes were raised by increases in sales tastes and busi- 
ness tfixQBp for examplej causing a shift to consumers, it is 
entirely possible that while geographical differences in avail- 
able expenditures per child would be elirninatedi the beneflt/ 
l}iirden position of the poor would not he improved^ and in 
many instances it would be worsened. 

Of course it is wthin the power of the Congress to spend 
money with the objective of eliminating geographical pockets 
of povei^ty, witness the programs in the Tennessee Valley, the 
programs in Appalachia, and various school support programs 
in districts with a large pircentage of low income families* 
Equallyj it is within the power of the state to do so, witness 
the universal state aid programs^ But as Mr. Justice Harlan 
observed in his dissenting opinion in Doufjlm v. Cdi/ormci/^ 
'■[S]urGly, there would be no basis for attacking a state law 
which provided benefits for the needy simply because those 
beneflts fell short of the goods or services that others could 
purchase for themselves/- Just as surely, legislation permitting 
the poor in each community to tax the rich to provide more 
equal educational services is not unconstitutional simply be- 
cause in some communities there happen to be fewer rich or 
more school children than there are in others. This view of 
equal protection as a duty to eliminate substantive differences 
between rich and poor^ or to see that the precise degree to 
which such differences are eliminated must be equal, independ- 
ent of locality^ resources, and democratic choice would spell 
the death of all local government in the United States, and the 
Court has shown no disposition to push the equal access to 
justice cases so far. In Palmer th Thom2)soih^^ for example, it 
was held that the closing of public swimming pools does not 
violate any constitutional provision. Mr. Justice Douglas dis- 
sented, noting in passing that the closing of the public pools 
probably affected the poor more than the rich, but placing 
his disagreement on the ground that the aution had the effect 
of perpetuating segregation. Justices White, Brennanj and 
Marshall also dissented. They did not mention the poor, but 
were of the opinion that the city had acted to avoid a desegre- 
gation order, And in Jmms v. Valtierm;^^ the Court upheld 
a provision requiring that no public housing be built in the 
community unless approved by the voters in a referendum, Mr, 
Justice Marshall, joined by Justices Brennan and Blackman, 



Two Critical hsueH In Schoui Fmuicu 

dissented on the ground that the provision applied in terms 
only to housing for people of low income and therifore the 
referendum provision was a direct classiflcatlon discriminating 
against the poor. He noted the distinction that had been drawn 
by Mr. Justice Harlan in his Douglas dissent between such 
classiflcations and statutes that merely happen to weigh most 
heavily on the poor* 

Thus while the Court has held that a eitizen-s political right 
to vote may not be sold to him, even for so small a price as a 
dollar and a half, and has held that even handed justice re^ 
quires that a person convicted of a crime or ordinance viola- 
tion and encarcerated or flned may not be denied an effective 
appeal because he can't pay for it, and further, that an effective 
appeal cannot be had without a transcript of the proceedings 
below, and in the ease of the first appeal, at least, without the 
assistance of counseh it has shown no disposition whatever 
ginerally to monitor either state or local expenditures or regu^ 
lations or taxes to determine whether statistically it can be de^ 
termined that as a practical matter they have a differential 
effect on various income groups. 

THE EQUAL PROTECTION CLAUSE AND 
PUBLIC SCHOOLS 

It has been noted that such a monitoring of local taxation 
and expenditures would be the death of all local government, 
for the very purpose of leaving the decisions on local taxes 
and expenditures to local voting publics is to permit variations 
as between units, and political communities cannot be redlstrict- 
ed every ten years to achieve dollar equality in tax resources 
as representative districts can be redesigned to achieve equal 
population. It remains to inquire whether the public school 
function Is somehow special and not subject to delegation. 

It is argued that the right to equality of educational oppor^ 
tunity Is a fundamental right that cannot be made to depend 
upon the whimsical circumstance of residence* Comparisons 
are sometimes drawn between the decisions in Griffbi v. Comity 
School Board of Prince Editmrd Coimty^^ and Biish v. Orlmm 
Parish School Board;''' on the one hand, and Palmer v. Thomp- 
son^' on the other. In Griffln and Biish, it was held that local 
government units could not abolish public schools in the face 
of desegregation orders, while in Palmer it was held that the 
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City of Jackson, Mississippi, was not prevented by the Foui^ 
teentli Amendment from closing its public swimming pools 
when it was found that it could not operate thim without 
financial loss if required to operate them on. a desegregated 
basis. It must be admitted that in these cases there is some talk 
about the importance of education as compared with recrea- 
tional services such as swimming pools. The importance of 
public education is also adverted to in Brown v> Board of 
Education, where it Is referred to as "perhaps the most im= 
portant function of state and local governments." 

It is to be noted, however, that the Broivii dicision refers 
to education as the most important function of state and local 
governments, It does not suggest in any way that it is not 
a proper function of local governments, nor cast doubt on the 
vanevable principle, decided in Kelly v. Piitsbivrgh in 1881, that 
the resident of a local subdivision of the state has sufflcient 
interest in the education of the children of his neighbors to 
justify the requirement that he contribute ratably to cover its 
cost. 

The term education derives from the Latin educare, to bring 
up a child. Obviously the duty of child rearing, absent public 
intervention, devolves upon the parents. The cost varies, of 
course, with the number of children the parents happen to have, 
and the excellence of the education may vary with the talents of 
jjarticular parents, or if the function is farmed out, with the 
Income of particular parents divided by the number of children 
he has. As far as the child is concerned, this is all in the luck 
of the draw, for he has no control over either his parents' 
income or the number of children his parents may have. This 
fact engenders a certain level of sympathy in the voting popu- 
lation, Like other matters of democratic decision, however, syin- 
pathy foi- the position in which the many children of the poor 
may find themselves is attenuated somewhat by loyaties to 
one's own, and thus the willingness to contribute to the edu- 
cation of other people's children is conditioned to some extent 
by one's appraisal of the needs of one's own. Thus, democratic 
government is bottomed on the principle that some people are 
better off than others and the principle that they are not to be 
deprived of their advantages absent consent through their 
elected representatives. The suggestion that a group of appoint- 
ed wise men will distribute equally among the population the 
"goodies" of this world is wholly antithetical to our principles. 
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To return to the subject of this paper, the long term im- 
plications of the state and lower federal court school tax cases, 
local government In this country stands at Armagidon. If the 
Supreme Court adopts the reasoning of these cases, which allo- 
cates to courts of law, manned by judges appointed for life, 
the function of dQtermining what are 'Important" functioiis of 
government, and in such areas the function of determining 
who shall pay taxes and who shall benefit, all local government 
is at an end. Indeed^ democratic government, local or state, is 
in great jeopardy, for once we begin to think that the task of 
courts of law is to achieve social levelling despite the absence 
of political consensus, it seems unlikely that the process can 
stop at the refiuiremont that decision be made at the state leveL 

It has already been suggested that the decision that local 
governments may not levy tr.xes for the purposes of educating 
the children within the geographical limits of the unit, thus 
limiting expenditures to those that can be agraed upon state- 
wide, may as easily result in a marked riduction in the total 
amount appropriatid for public schools and the growth of pri- 
vate educational facilities, as it might In the Increase in ex- 
penditure that would be necessary to bring the poorest district 
up to the expenditure level of the richest. If this is the result, 
what is to be the next step? Reversal of PisrcB v. The Society 
of SisterB?^^ Mandamus to the state legislature to provide 
enoiigh money to make public schools the equivalent of private? 

It has already been mentioned that geographical discrep- 
ancies in resources are as plain betwean states as they are 
between school districts. Since the principles of the Equal Pro- 
tection Clause have been read through the Fifth to apply to 
federal government activities as well as statei"^^ is the next step 
an order to Congress to submit to the courts a plan for eliminat- 
ing the state to state inequalities? 

All this is a rather doleful prediction. But then it is not 
really a prediction, but rather a parade of horrib. ^s* Thi pres- 
ent writer reads the cases decided by the Supreme Court as in 
no way justifying the decisions in the Serrmio and Rodrigtiez 
cases, and predicts that when the latter reaches the Court, it 
will be reversed. 

This IS not to suggest that people of good will should not 
lend their political support to measures that will assure to the 
nation^s children the opportunity to receive a quality educa- 
tion. It is to suggest J however, that the achievement of this 
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worthwhile end is a normal probleni of democratic govern- 
ment and tluit it is unlikdy that courts of law have very much 
to contribute toward its solution. The reason for this lies in 
the fact that quality iducation for all is probably not attain^ 
able by application of a simple formula for equality of per pupil 
expenditure, and because equal educational opportunity is not 
the only objective of government. Thus application of the 
equal protection principle to the balance of tax burdens and 
service benefits in education would either introduce an un- 
fortunate rigidity into what should be an area of fluid ex- 
perimentation, or else it would elevate federal judges into pro* 
vincial governors empowered to order the spending priorities 
of their subjects. 
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Some Critical Issues in School Financing 

Roe L. Johns 

State school financs policial are detemlned by legislative 
bodies and by the CQUrL Although the legislatlvs bodies make 
the lawSj the courts diclara the meaning of the laws. The courts, 
in interpreting the meaning of the laws, tend to reflect the 
morals and ethics of the time although they may deny doing so. 
The Supreme Court of the United States, In explaining its 
ruling on the Social Security Act in 1987 stated the following: 

"Nor is the concept of general welfare static* Needs that 
were narrow or parochial a century ago may be inter= 
woven in our day with the well-being of the nation. What 
is critical or urgent changes with the times*"^ 

I take an optimistic view of the times. As I shall show in this 
chapter, there is considerable evidence wlilch Indicates that in 
general we are developing a higher sensi of morality md 
ethics than our ancestors had. It is beyond the scope of this 
chapter to treat that subject in detail, but even a casual survey 
of high court decisions will show that our courts have evolved 
from a legalistic determination of Shylock*s "pound of flesh" 
to Portia's humanistic "quahty of mercy." 

Lit us consider the concept of equality held by the found- 
ing fathers. Our ship of state was launched with the stirring 

^ The author is Prof eiior Emeritus, Department of Educational Ad- 
ministration, College of Edugatloni Univeriity of Florida and Director^ 
Technical Aisistanee, National Educational Finance Project. 
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declaration, ''\Yq hold these truths to ba self-evident, that all 
men are created o(|ua], that they are endowed by their Criator 
with certain unalienable Rights, that among these are Life, 
Liberty and the pursuit of Happiness/* Who were these men 
that were created equal? It did not include blacks, women or 
children. 

On a recont television program, a black comedian discussed 
his impressions of some of the heroes in the white history of 
the United States. He said his history book told him what 
great men George Washington and Thomas Jefferson were and 
he said they must have been great men. However, lie could 
not help thinking that **them cats had slaves." Although the 
Fifteenth Amendment was adopted 100 years ago, the right 
of blacks to vote was not assured in all states until afte-r 1060. 
Women were not given the right to vote until 1919. Although 
young men 18 to 20 years of age inclusive have been drafted 
for the armed services for more th.: n 100 years, they were 
not given the right to vote until 197L Although we declared 
all men were created equal in 1776, in many states they are 
n_ot equal, with respect to voting, unless they were John GaU 
worthy's ''men of property" described in his book The Forsytlie 
Saga. Even at the present- time, the constitutions of some states 
permit only property ov/iiers to vote on bond issues and ref^ 
ei'enda on property tax levies. 

Education was considered important by the founding fathers. 
However, education \vas not considered the constitutional right 
of a child, but rather a privilege which could be given to him 
by the state or withheld. Although public education was estab- 
lished in the New England colonies in the 17th century, it was 
not established for humanistic or altruistic reasons. The pri- 
mary purpose or reason for establishing education in the New 
England colonies was to defeat ''ye olde deluder Satan." Prior 
to 1800 in all states except the New England states, educa- 
tion was considered primarily a church or family responsibility 
except for the children of paupers. Public education was ex= 
tendid very gradually during the first quarter of the 19th 
century. However, during the period of 1880 to 1860, tax sup^ 
port foi' public schools was autliorlzed also in the middle and 
western states. This period has been frequently referred to as 
a period in which the public school system of the United States 
developed. However, legal authorization for the levy of taxes to 
^ support schools is not always accompanied by the levy of taxes. 
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Th© Seventh Census of the United States in 1850 shows that 
only about 1/2 of the childrin of the New England states were 
provided free education, 1/6 of the Western states and 1/7 of 
the Middle states by 1850, In the Southern states almost no 
free tax supported schools were available at that time except 
for paupers. 

It is interesting to examine the arguments used for the 
establishment of public schools, I have not been able to find 
any authentic documents published between 1880 and I860 in 
which it is argued that children have a right to a free public 
education. Thaddeus Stevens, in his plea to the Pennsylvania 
House of Representatives in 1885 for the continuance of tax 
supported public schools, stated the following: 

**If an elective rapubhc is to endure for any great length 
of time, eoery elector must have sufflcient information, 
not only to accumulate wealth, and take care of his 
pecuniary concerns, but to direct wisely the legislatures, 
the ambassadorSi and the executive of the nation— for 
mne part of all these things, soma agency in approving 
or disapproving of them, falls to every freeman.' If then, 
the pernianency of our government depends upon such 
kno^vledge, it k the duty of government to see that the 
means of information be diffused to every citizen. This 
is a sufliclent answer to those who deem education a 
private and not a public duty— who argue that they are 
willing to educate their onm children, but not their 
neighbor-s children/-^ 

This is typical of the arguments advanced for the establish^ 
ment of tax supported schools prior to 1860. As a matter of 
fact, those arguments are still being advanced. Furthermore, 
in recent years, books written on school financej including those 
written by me, give great importance to the contribution that 
education makes to the economy of the nation. Until feirly 
recently, tax supported public schools were established pri^ 
marily because they benefited and protected the adult society, 
not because children had a right to tax supported public edu^ 
cation. There is evidence, however, that our morals and ethical 
ideas concerning the rights of children have been changing. In 
the famous Brown v. Board of Edtication in Topeka, Kansas 
case the court said: 

'Today, education is perhaps the most important function 
of state and local government. . , . In these days, it is 
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doubtful that any child may reasonably be expected to 
succeed in lif e if he is denied the opportunity of an edu- 
cation. Such an opportunity, %vhere the state has under- 
taken to provide it, is a right which must be made avail- 
able to all on equal terms,"^ 

It is strange that although the Fourteenth Amendment was 
adopted 100 years ago and although we declared that all men 
were created equal almost 200 years ago^ that we are just now 
beginning to apply these great concepts to the education of 
children* There is no doubt, w^hatsoeverj that S&rrmio v. Priest, 
Rodrigmz ih Smi Antoriio School DiBtrict, Van DiisaHz Hat* 
field and Robinson Cahil reflect an evolution in the moral 
and ethical concepts of the people w^ith respect to the righti 
of children. At the present timc^ %ve do not know whether these 
cases will be upheld by the Supreme Court of the United States* 
How^ever, regardless of wliether these cases are upheld^ the 
moral and ethical ideals of the people of this nation have ad- 
vanced to the point that they will force our Congress and our 
state legislatures to provide equality of educational opportunity 
in this land, That is why I am optimistic as I contemplate the 
future of education. 

The growth of the moral and ethical ideals of the people 
of this nation with respect to education has been favorably 
influenced by a host of educational leaders and philosophers^ 
the greatest of which was probably John Dewey* It would re- 
quire volumes to record the contributi^ ^s of these men. Let us 
look for a moment at a few of these ieaders who have had par- 
ticular influence on school flnance policies, All of these men 
were theorlstSj all made their contributions in the 20th cen- 
tury and all were university professors* 

The first of these early theorists was EUwood Cubberley, 
He ^vrote his doctor's dissertation at Teachers Coll ege^ Colum= 
bla University In 1905. He proposed the following theory of 
state support: 

"ThGoretically all the children of the state are equally imii 
portant and are entitled to have the same advantages; prac- 
tically this can never be quite true, The duty of the state is to 
secure for all as high a minimum of good Instruction as is 
possible, but not to reduce all to this minimum; to equalize the 
advantages to all as nearly as can be done ivith the resources 
at hand ; to place a premium on those local efforts which will 
enable communities to rise above the legal minimum as far as 
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possible; and to encourage communities to extend thdr edu= 
eational energies to new and desirable undertakings."'* 
Among his recommindations wire the following: 

1, That due to the unequal distribution of wealthy the 
demands set by the states for maintaining minimum stand- 
ards cause very unequal burdens, , What one community can 
do with ease is often an excessive burden for another, 

2. That the excessive burden of communities borne in 
large part for the conimon good should be equalized by the 
state, 

3* That a state school tax best equalizes the burdens. 

4, That any form of state taxation for schools fails to ac- 
complish the ends for which it was created unless a wise sys- 
tem of distribution is provided. 

Cubberley's concepts on school finance had great influence 
on the leaders in school finance during the first quarter of the 
twentieth century. 

The next contribution to the theory of school financing was 
proposed by Harlan Updegraff of the University of Pennsyl- 
vania in a survey he made of the rural schools of New -York 
state in 1921,5 |jg ^j^g ^Y%t theorist who proposed that 
wealth of the local school district be entirely eliminated as a 
factor affecting the quality of a c-hikrs education. In lieu there- 
of, he proposed that the quality of a chlld-s education be made 
dependent upon local effort but that the state should equalize 
educational opportunity with state funds so that the total 
amount of revenue per teacher unit would be the same in all 
districts making the same effort regardless of variations in 
wealth. This concept was rediscovered by Coons, a distinguish- 
ed attorneyi 60 years later and named "district power equal- 
izing."^ 

Beginning with the report of the Educational Finance In- 
quiry Commission published in 1928, George Strayer, Sr, 
began to exercise major influence on the direction of school 
financing. He was a classmate of Cubberley^s at Teachers Col- 
lege. He also graduated from Teachers College in 1906. Cub- 
berley went to Stanford University and Strayer remained at 
Teachers College. 

There were thirteen volumes in the report of the Educa- 
tional Finance Inquiry Commission, Only one of them is re- 
membered today, It was Volume 1 written by Strayer and Haig 
and entitled The Finmmng of Edtioation m the State of Nm 
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York Only four pages of that volume were devoted to the 
theory of school financing and those four pages have had more 
influence on the development of school finance policies than the 
remainder of the thirteen volumes. In that volume, Strayer 
and Haig stated the following: 



"There exists today and has existed for many years a 
movement \yhich has come to be known as the' *e(]ualiza- 
tion of education opportunity' or the 'equalization 
of school support.' These phrases are interpreted 
in various ways. In its most extreme form the 
interpretation is somewhat as follows: The state should 
Insure equal education facilities to every child within its 
borders at a uniform effort throughout the state in terms 
of the burden of taxation; the tax burden of education 
should throughout the state be uniform in relation to 
taxpaying ability, and the provision for schools should 
be imiform in relation to the educable population de^ 
siring education. Most of the supporters of this propo- 
sition, however, would not preclude any particular com- 
munity from offering at its own expense a particularly 
rich and costly educational program. They would insist 
that there be an adequate minimum oflfered everywhere, 
the expense of which should be considered a prior claim 
on the state's economic resurces/-' 

They then presented the following conceptual model of state 
support which incorporated the principles they advocated : 

1. A local school tax In support of the satisfactory mini- 
mum offering would be levied an each district at a rate which 
would provide the necessary funds tov that purpose in the 
richest district. 

2. The richest district then might raise all of its school 
money by means of the local tax, assuming that a satisfactory 
tax, capable of being locally administered, could be devised, 

8* Every other district could be permitted to levy a local tax 
at the same rate and apply the proceeds toward the cost of 
schools but 

4. Since the rate is uniform, this tax would be sufficient to 
meet the costs only In the richest district and the deflciencies 
would be made up by the state subventions*® 

They presented the following arguments against the re- 
ward for local tax effort advocated by Cubberley and Upd§« 
graff ! 
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*'Any formula which attempts to accompliBh the double 
purpose of sciualizing resourcis and rewarding effort 
must contain elements which are mutually Inconsistent. 
It would appear to be more rational to seek to achieve 
local adherence to proper educational standards by 
methods \vhich do not tend to destroy the very uni- 
formity of effort called for by the doctrine of equality 
of educational opportunity."^' 

Paul Mort, one of Strayer's students, developed the tech- 
nology for implementing the concepts proposed by Strayer and 
Haig. However, hi was more than a technologist. He was also 
a theorist and dissiminator. He proposed the following ele- 
ments to be included in a statics guarantead minimum pi'o- 
gram: 

1. An educational activity found in most or all com^ 
munities throughout the state is acceptable as an element of 
an eciuallzation program, 

2. Unusual expenditures for meeting the general require- 
mints due to causes over which a local community has little or 
no control may be recognized as required by the equalization 
program, If they arise from causes reasonably within ths con'' 
trol of the community they cannot be considirad as demanded 
by the equalization program. 

8. Some communities offer more yeari of schooling or a 
more costly type of education than is common. If it can be 
established that unusual conditions require any such additional 
offerings, they may be recognized as a part of the equalization 
program.^" 

Mort, his students and students of his students have been 
great disseminators of the concepts of equalization* I was one 
of Mortis students. He was my major professor. By 1971-72^ 
forty-two states used some type of an equalization formula 
which allocatid some state funds in invirse rilationship to 
wealth per unit of need, 

The last of the early theorists was Henry C. Morriion. In 
his boolCj School Revenm'^ wrlttin in 1980, he recommended 
full state funding for the public schools. He argued that local 
school support disequallzed educational opportunity and that 
the equalization formulas proposed by Cubberley, Strayer and 
Mort had failed to equalize educational opportunity and never 
would do so* His arguments fell on deaf ears at that time, but 
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they sound loud and clear today. One state, Hawaii, has already 
adopted the Morrison modeL 

Despite the pleas of our philosophers and our theorists in 
school finance, the progress toward eqimlization of educational 
opportunity has been slow. Equalization of ^ education opportuni- 
ty involves much more than flnancial equalization. We have given 
much lip service to equality and freedom in this country but 
our policies have not always been consistent with our verbalized 
values and beUefs, For example, I was a student at "ultra 
liberaP' Teachers College 1026-28 and was a member of Phi 
Delta Kappa, Prior to 1927, Blacks and Jews were not admitted 
to the Teachers College chapter of Phi Delta Kappa, It required 
the threatened resignation of a large group of us to force a 
■ change in policy at that time. It was not until 1954 that the 
courts abolished enforced segregation of blacks in the public 
schools oi seventeen states. 

The movement toward flnancial equalization of educational 
opportunity during the first half of this century has frequently 
been actively opposed by some of the school superintendents 
in wealthy school districts. I have personal knowledge of this 
because during the past forty years I have provided consultant 
services at one time or another In half the states in this nation, 
It was during the period 1920 to 1960 that most of the states 
initiated state plans for flnancial equalization of school support 
I have MA the pleasure of participating in the development of 
many of those plans. During the first half of this century, it 
was the large core cities that usually had the best flnanced 
schools and the most developed educational programs. The 
city school districts were the wealthiest districts and they had 
less problems in flnancing their schools than any other type of 
school district. Therefore, school superintendents, state sena- 
torSj and state representatives from many of these wealthy 
districts actively opposed not only state aid for education but 
also federal aid. They considered state and federal flnancial 
equalization of educational opportunity as the Robin Hood 
Philosophy, The National School Boards Association has been 
dominated largely by urban boards of education, Only recently 
has that organization withdrawn its opposition to federal aid. 

Now the situation has changed. The large core cities are 
facing critical problems in school flnancing. While these cities 
are still wealthy, they face an enormous burden of municipal 
costs that they did not have to carry in the first quarter of 
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this centitry. These costs Iiichide wilfarej transportation, poU 
lution control, public safety, urban renewal and other costs 
associated with a concentration of population. In addition to 
municipal costSj school costs have increased enormously in the 
core cities. Part of this increase has been due to the concen- 
tration of culturally disadvantaged high cost pupils In the 
great cities. The core cities have lost their privileged flnancial 
position and they have changed their political philosophy! The 
great cities are now among the most ardent advocates of state 
and federal aid for education. Welcome aboard! That Is an- 
other reason why I am optimistic of the future. There is no 
longer a signiflcant split between school districts in their 
support of state and federal aid. 

However^ as %ve move into the future, I would not have you 
believe that we will face no problems in equalizing educational 
opportunity. The desire for an elite society is still strong in 
America despite our pretentions of belief in an equalltarlan 
society. This desire for an elite society is expressing itself in 
two main directions as follows: (1) efforts on the part of 
wealthy school systems to retain their privileged position under 
the light house theory and (2) advocacy of the use of public 
funds to support non-public schools. I shall discuss briefly both 
of these threats to equalization of educational opportunity. 

Some of the wealthiest districts are now suburban districts. 
However, some of our great cities are still among our %yealthiest 
school districts. Following are some of the arguments being ad- 
vanced for maintaining highir per pupil expenditures in these 
districts : 

L We need light house districts to advance educational 
practice. In my jud^ent the value of light house districts has 
been grossly exaggerated. Light, house districts have almost 
invariably been wealthy school districts and about the only 
Innovative practices that they have ever demonstrated is what 
any well managed district could do if it only had the money. 

2, The great cities should be given additional funds be- 
cause of municipal pverburden* These municipal overburden 
costs are real costs and they must be funded, It is the position 
of the National Educational Finance Project that costs of 
municipal overburden cannot.be adequately funded by manipu- 
lating the state aid formula for schools, The cities should re- 
ceive state and federal aid directly In accordance with need in 
order to meet legitimate municipal eosts. 
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8. Thera is a concentration of disadvantaged high cost 
pupils in the freat cities. That is true but theri are also con- 
centrations of disadvantaged pupils in some rural, small city 
and subiirban districts. These extra costs of high cost pupils 
should be funded in any district in which they live, One cannot 
control the flooding of the Mississippi River by leveeing the 
delta. The control of floods must start at the head waters/ 

4, The cost of living is higher in the urban districts. This 
may be true. However, the research in this area is very limited. 
It is yet to be demonstrated that the cost of living for the 
same quality of living varies significantly from district to dis- 
trict within a state. Much research is needed on this subject. 

It is argued by some that tax support for non^public schools 
will improve education by giving parents a choiee of the schools 
to which they send their children. This is only an excuse to 
establish an elitist system of privately controlled schools segre- 
gated by race, religion or socio-economic class. If court de- 
cisions or legislation prohibited the allocation of public funds 
to parochial schools or to non-public schools which have a 
lower percentage of Blacks, Puerto Ricans and Chicanos en^ 
rolled than the public school of the district in which they are 
located, 99 percent of the support of tax funds for non-public 
schools would vanish. 

Equality of educational opportunity in the United States 
will require substantially full state and federal funding of 
public education, A fiscal policy of making a child's education 
a function of the wealth of the district in which he resldis is 
an obsolete conceptj inconsistent with the Ideals and principles 
upon which this nation was founded. A iiumber of courts have 
recently ruled that this policy is unconstitutional because it 
violates the equal protection clause of the Fourteenth Amend= 
ment. Following are some major policy issues with respect to 
flnancing public schools that must be faced by every state 
legislature* 

L What educational programs and services will be funded 
in the state's school finance plan and for whom will these pro- 
grams be provided? - 

2. Will state funds be apportioned on the flat grant basis 
which ignores differences In the wealth of local school districts, 
or on the equalization basis which provides more state funds 
per unit of educational need to districts of less wealth than to 
districts of greater wealth? 

Q ■ 
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3. Will necessary variations in unit costs of different edu- 
cational profframs and services be recognized or ignored in 
allocating^ state funds on either the flat grant or equalization 
basis? 

4. What proportion of school revenue will be provided by 
the state and what proportion from local sources? 

5. How progressive (or regrissive) will be the state's 
tax structure? 

6. To what extent will the state provide for flnaneial equali^ 
zation of educational opportunity among school districts of 
the state? 

7. As the state moves toward the equalization of iduca^ 
tional opportunity, will it "level up" or '*level downf ■ 

8. As a state moves toward full state funding, will ap^ 
propriate local control of the pubUc schools be preserved? 

9. Will tax funds be appropriated to non-public schools 
in such a manner as to promote the segrigatlon of pupils by 
racej religion or social class? 

10. What are the financial needs of th© public schools and 
how nearly can those needs be met taking into consideration 
needs for other governmental services and the financial ability 
of the stati?^= 

Space does not permit me to discuss these issues adequate^ 
ly. They will be resolved by our state legislators in accordance 
with our values and beliefs, Following are some options sug- 
gested by the National Education Pinanci Project. 

L If one believes that educational opportunities should 
be substantially equalized flnancially among the districts of a 
state, but that districts should be left with some local tax 
leeway for enrichment of the foundation program^ an equali- 
zation model is the best modeh However, the higher the priority 
one gives to equalization, the more he will prefer the equali- 
zation model that provides the most equalization. 

2, If one believes that educational opportunities should be 
completely equalized flnancially, among the districts of a state, 
. tho complete state support model is the preferred modeh If 
the Serrano v. Priest decision of the Supreme Court of Cali- 
fornia in August, 1971 is upheld by the United States Supreme 
Court, complete state and federal support of the public schools 
or complete equalization of local ability by an equalization 
model may be the only legal alternatives, 
^- 3. If one believes that all children regardless of variations 
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in ability, talent, health, physical condition, cultural back» 
ground, or other conditions which cause variations in educa- 
tional needsi have a right to the kind of education that meets 
their individual needs, he will select school finance models which 
incorporate the programs needed and which provide for neces- 
iary cost differentials per unit of need. 

L If one believes that educational opportunity should be 
substantially equalized among the states he will support a 
revenue model which provides a substantial percent of school 
revenue in general federal aid apportioned in such a manner as 
to tend to equalize educational opportunities among the states, 

5, If one believes that the taxes for the support of the 
public schools should be relatively progressive rather than 
regressive, he will prefer revenue models which provide a high 
percent of school revenue from federal and state sources, 

6, If one believes that publicly flnanced education should 
tend to remove the barriers between caste and class, and pro- 
vide social mobility, he will oppose any plan of school flnancing 
which promotes the segregation of pupils by wealth, race, re- 
ligion 01* social class. 

7, If one behevGs that all essential functions of state and 
local government should be equitably financed in relation to 
each other, he will oppose any flnance model for any function 
of government, including education, under which either fed- 
eral or state funds are allocated to local governments on the 
basis of "the more you spend locally, the more you get from the 
central government-' rather than on the basis of need* 

8, If one believes that the educational output per dollar 
of investment in education should be maximizid, he will sup- 
port flnance models that will promote efficient district organic 
zation and efflcient organizations of school centers within dis^ 
tricts, 

9, If one believes in a federal system of government, he 
will support flnance models which will not require a decision 
governing" public education to be made at^ the federal level 
when It can be made efficiently at the state level, and will not 
require a decision to be made at the state level when it can 
be made ifllciently at the local level, regardless of the percent 
of revenue provided by each level of government. 

10* If one believes that education is essential to the suc- 
cessful operation of the democratic form of government in a 
^ free enterprise society and if he believes that education is is- 
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sential to the economic gro^vth of the nation and to the ful. 
flllment of the legitimnti aspirations of all persons in our 
society, he will support revenue models sufflciently flnaiiced to 
meet educational needs adequately." 

As 1 stated in the Horace Mann lecture that I deliverid in 
April of this year at the University of Pittsburgh: 

i« fi'iedom and equality has been as 

S^l^v Will we have ah eUtlst 

society dominated by the privileged few or will we have 
an equalitarian society where every human being ha^ an 

SS'lPr ^-f ^^''^ pursuit 5 

nes^ ? Will we have an elitist puUic school system pro= 
motiiig an ehtist society or will we have an enualitarijui 
school system promoting an equalitarian socIetyVEauSi: 
ty IS a necessary condition precedent to freedom There 
can be no freedom without equality. Equalltv of'educ^i 

S t?'^'*"'"'^^' ^"^"^^ ° ' protectirSr^thf 
equal ty of economic opportunity and equality in receiv' 

t^on are all conditions necessary for freedom. Let us 
press on toward realizing the Amsrican dream of an 
equa chance m life and liberty and justice for all by 
gmlizing educational opportunity throuffhout tlS 

FOOTNOTES 

. 1. Helvorjn^v. Davis, 301 Cr. SCIB, 67 Sup Ct 904 IW7) 
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Future Financing of Nonpublic Schools 

Bishop William E. McManus 

On April 21, 1070, the President of the United States 
appointed a four member Panel on Nonpublic Education to 
undertake an unprecedeiited, governmeiit-flnanced study of 
the nation*s nonpublic elementary and secondary schools. 
President Nixon asked the Panel: 

— to study and evaluate the problems concerning nonpublic 
schools ; 

— to report the nature of the crisis confronting these schools ; 
—to make specific recommendations for action which would 
be in the interest of the intire national education system. 

For two years, the Panel, whose memberi were Clarence 
Walton, President of Catholic University of America, Chair- 
man, William Saltonstalh Principal Emeritus, . Philips Exeter 
Academy, Ivan Zylstra, Administrator of Government Re» 
lations, National Union of Christian Schools, and I, reviewid 
voluminous research on nonpublic education, dialogued with 
experts in school administration and flnarice, consulted authori- 
ties on ceiistitutional law, debated the issues both within the 
President's Commission on School Finance and within the 
Panel, and finally completed a unanimous Final Report which 
was formally presented to President Nixon on April 20, 1972, 

The author is Director of Catholic Education, Arehclioceso of Chleago* 
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Though a full summary of the Panel's Final Eeport might 
be only remotely relevant to the assigned topic, Its ftnanclal 
recommendatidns to the nonpublic schools themselves and to 
government are both pertinent and timely. 

The Report advises nonpublic schools to intensify their 
efforts for the expansion and improvement of all private in= 
come sources* The Panel proposes specifically that (1) church^ 
related schools encourage increased donations to the churches 
which support them, at least in proportion to inflationary 
trends; (2) tuition rates be regularly raised so tuition income 
will not lag behind higher prices charged for the schools' 
normal purchase of goods and services; (8) professionally pre- 
pared budgets be developed in consultation with the schoors 
. patrons and benefactors to avoid hand-to-mouth flnaneing in 
an atmosphere of constant crisis; (4) full public accounting 
be made of all revenues and expenses with a view to publicizing 
both the generosity and the needs of those supporting and 
operating nonpublic schools. 

The Panel also recommended that nonpublic schools ex- 
ercise firm control over operating costs. Again its advice was 
specific and pointed: 

OpBTate at full capacity. Staff, alumni and sponsors' must 
engage in "aggressive recruitment" in a school buyers' 
market where children of school age are in short supply, 

Aclmm payroll savings. Differential staffing, part-time 
teachers in special fields and use of volunteer parapro- 
fesslonals will reduca payroll costs* 

Purchase equipment and supplim through cooperative 
agencies at wholesale prices. 

Take steps to give full-time miployment to teacherB by 
memiB of the year-rotind school and/or assignmmt to 
summ&r school Supplemental employment, e,g,, adult 
. . education classes, may be one way to guarantee teachers 

an annual wage commensurate with their professional 
status and performance. 

To recapture some of the lost trade in ^ highy competitive 
educational market the Panel advised each nonpubllG school 
(1) to clarify its unique identity as a voluntary enterprise by 
setting forth its particular goals and objectives within the 
context of its resources and commitments; (2) to follow a 
O policy of broad based flseal, professional, academic and civic 
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accountability ; (8) to take risks with the expectation that ex- 
ceptionally good nonpublic schools surely will survive; (4) to 
break out of the '"problem-psychosis web" which has croated 
an utterly negativs image that every nonpubhc school is in 
hopeless difflculties; (6) to pool risources with other nonpubric 
schools in a united effort for publicizing nonpublic education's 
vital role in American education. 

In its report the Panel applauds the ricent organization of 
the nation's outstanding nonpublic school leaders into a new 
group called the Council for American Private Education which 
in Its initial activities has exhibited remarkable cooperation 
and vision^ including its resolution to relate as closely as possi- 
ble to major public school organizations. 

After a study of the research on the critical financial con- 
dition of the nation's nonpublic schools a majority of the Com- 
mission on School Pinance and the full Panel concluded that 
ways to provide some kind of substantial government help 
should receive at least "prompt and serious consideration/' 
The Panel, however, called not only for "consideration" but 
also for action by the Congress and by the Administration, 

Assessing the financial problem, the Panel noted that fund- 
ing from churcheSj philanthropies, foundations and individual 
donors was rot keeping pace with the nonpublic schools' esca- 
lating expenses with the result that additional costs were being 
passed along to consumers. "Many parents," the Panel Rsport 
says, "already hard-pressed by pleas for more donations to 
nonpublic schools (notably church-related ones), by higher 
tuition and fees, and by rising taxes (property, Ineome, sales 
and other) for public education feel that the Hmit has been 
reached. . , , For the inner-elty poor the weight is crushing; 
for middle Americans in the $7^500 - $15,000 levels (and es- 
pecially for those at the low end) the load is signlflcant; for 
young suburbanites with new homes, new mortgagas, and 
possibly new value orientations, the encumbrance is more mar- 
ginaL Consequently, "there are nonpublic schools in the central 
city which go unused by many who want and need them^ but 
cannot afford them ; there are nonpublic schools in metropolitan 
areas" (where public schools now are in serious fiscal trouble) 
'Hvhich are under utilized because parents are unsure of their 
ability to meet expected tuition increases and are uncertain 
of the school's ability to survive flnanclally, , , P 
O In light of ample and well documented evidence that ffovern- 
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ment aid, notably federal aid, for the benefit of iionpublic school 
pupils and their parents would be sound public policy for the 
public welfare, the Panel proposed four major recommanda- 
tions to the President. They are : 

1. Federal assistance to the urban poor through (a) sup- 
plementiil income allowances for nonpublic school tuitions for 
welfare recipients and the worklnf poor; (b) experiments with 
vouchers; (c) full enforcemint of ESEA provisions entitling 
nonpublic school pupils to certain benefits and (d) an urban 
assistance program for public and nonpublic schools. 

2. Federal income tax credit for part of nonpublic school 
tuition. 

8. Federal construction loan program analogous to the 
FHA instrumentality for home buyers, 

4. Tuition reimbursements to Insure equity for nonpublic 
school children in anticipate^ long-range programs of Federal 
aid to education. 

Nonpublic schools most in need and those most needed are in 
the nation's inner-city areas. 

Inner-city church^related schools, says the Panel Report, 
*tace difficult financial problems'' because their revenues are 
derived from low^ncome. cllentela in parishes with very few 
contributors besides those who have children in school; their 
ancient school buildings are costly to maintain and to repair; 
payroll expenies are mounting to cover the cost of additional 
lay teachers. Yet these are the schools whose pupils, like those 
in public schools, need experienced and devoted teachers, a 
curriculum designed for inner-city conditions, compensatory 
and remedial programs, health and nutritional services, counsel- 
ing for their parents, safe and clean school buildings, and 
many extracurricular projects. 

The Panel has refused to presume that the inner-city poor 
are a "nondescript mass of culturally, socially. Intellectually, 
and economically disadvantaged people" On the contrary^ 
"these people are Individuals^ each with talents and aptitudes^ 
Jiopes and dreams, determinations and drives to make life 
worthwhile despite job discrimination and other prejudice/* 
The Panel, therefore^ favored welfare reform plans which would 
give welfare recipients and the low income working poor (those 
with family income under ^ $5,000) incentive allowancis in 
their welfare budgets to pay the cost of education, training, or 
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rehabilitation clesijrned in due time to ren.der tliGm economically 
self sunicient. 

From its review of scliool conditions in the inner citv and 
from peraoiijil experienco, the Panel concliidod that an incentive 
allowance for tuition paid to a nonpublic school would encournirc 
some welfare recipients to give their childron the unique a*!- 
vantages of nonpublic education. There is evidence that inner- 
city nonpublic school pupils stand a better than even chance 
of breaking out of the drend cycle of poverty which all too 
often stra-ts with enrollment in a crowded, demoralized inner- 
city public school and ends with dropping out into the ranks 
of the idle, unwanted, and unemployabie. Children who depend 
on public \-elfare for their food, on public housing for their 
homes and on public clinics for their health care find that a 
nonpublic school, by the very fact that it is nonpublic, motivates 
them to strive for.self dependence outside the ghetto of poverty. 

Parents of about 875,000 inner-city, nonpublic school pupils 
now would be eligible for the proposed Incentive allowances for 
tuition at an aniuial cost to the federal goyernmeiit of about 
$30 million. This estimate presumes that the maximum allow- 
ance per child would be slightly less than $100 a year. In terms 
of the total outlay for welfare, the proposal has an extraordin- 
arily modest price tag, 

Wealthy parents generally have a real choice of either an 
excellint public oi^an excellent nonpublic school for their chil- 
dren's education. Because they have con_8iderabla control over 
tax expenditures for public schools and bc.ause they have 
private resources to pay high nonpublic school tuition rates, 
the wealthy can command high quality education, Most of the 
poor have no such choice. Like it or not, they have to send their 
children to a publio school. The Panel therefore has recom- 
mendod immediate experimentation with the long delayed vouch- 
er plan under study for many months in the Office of Economic 
Opportunity. There is, the Paners Report notes, "a pressing 
need to determine whether inner-city parents mih. vouchee 
in hand could bring about improvements in both public and 
nonpublic achools." 

With no little regret and disappointment, I receiitly have 
heard that the OBO, allegedly bowing to public school pres- 
sures, has excluded nonpublic schools from the San Jose, Cali- 
fornia, experiment with vouchers. I understand, however, that 
the real diffleulty may net be public school pressure against 
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nonpul)lic school participntion taut rather the need for legisla= 
tion in California which would permit the S^ui Jose Board nf 
Education to distribute vouchers to parents of prospective 
nonpublic school pupils. 

The Panel has given its unqualifled support to the School 
Finance CommiBsion'fe recommendations for a Federal Urban 
Education Assistance Program to help large central city public 
and noiipublic schools finance such programs as experimental 
and demonstration projects on urban educational problems; 
replacement and renovation of unsafej unsanitary and anti- 
quated school buildings and equipment; addition of remedial^ 
bilingual and special teachers and professional personnel; ad- 
dition of teacher aides and other supporting personnel; and 
provision of instructional materials and services. 

This recommendation was one of few which had the unani- 
mous approval of all 18 mimbers of the Commission on School 
Finance* That seems to say that ''e needs of all schools and 
their pupils in the nation^s inner-city areas are so compelling 
that deep differences of opinion on church and state were set 
aside in the hope that the federal government would act prompt^ 
ly to give every inner-city child an opportunity for adequate 
education in a school of its parents' choice. 

The Panelj well aware of court-ordered restrictions against 
direct aid to church-related elementary and secondary schools^ 
is of the opinion that the Courts will have to face *-the real= 
world situation ^vhire nonpublic schools provide sound ediica' 
tion, generally across sectarian lines, in areas where public 
schools are often overcrowded and understaffed. Presently the 
poor have little or no choice, and this poverty factor crAdd 
make a difference in judicial reasoning regarding aid to a 
church-related school. In the Paners judgment it should make 
a difference/- 

Pirhaps constitutional considerations will require inner-city 
nonpublic schools to change their corporate structure as a con- 
dition for receiving^ federal funds. Though this requirement 
could be regarded as an intolerable intrusion^ virtually any 
adjustment is to be preferred to closing down inner-city non= 
public schools. Tliere is no price too great to pay for the sur- 
vival of the nation*s inner-city noupublic schools. 

During the early stages of its deliberations on constitutional 
methods of government aid to nonpublic schools the Panel was 
inclined to recommend purchase of secular educational sarvices 
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as an effective method which would meet the constitutional 
criteria in the tj, S. Supreme Court's New York textbook de^ 
cisioiL In that decision the Court, upholding the legality of 
loaning textbooks to nonpublic school students^ said a statute 
is constitutional if it has a secular purpose, a secular offect, 
and neither advances nor inhibits religious practice. In June of 
1971, however, the Panel had to reconsider its position in light 
of the Lemon-DiCenso decision which ruled a Pennsylvania 
secular services law and a Rhode Island secuUiv teacher salary 
supplement law to be unconstitutional because, though they 
had a secular purpose and a secular effect, they nevertheless 
involved "excessive eiitanglement" of ffovernment and the 
church^related schools in violation of the Court's interpreta^ 
tion of the First and Pourteenth Amendments. This recon- 
sideration led to the Paners recommendation of legislation 
authorizing federal income tax credits to parents for part of 
tuition payments to nonpublic elementary and secondary schools* 

A bill introduced by Congressman Wilbur Mills, Chairman 
of the House Wuys and Means Committee, is a good illustration 
of the tax credit program recommended by the Panel Mr. 
Mills- measure \vould authorize parents of nonpublic school 
pupils to deduct from their flnal total federal income tax lia^ 
bility an amount equal to half of the tuition paid to a nonpublic 
school which is in full compliance mth civil rights .aw^s* The 
maximum credit w^ould be $400 per child. Parents with, a gross 
adjusted family income in excess of $25,000 a year would 
have their credit reduced at the rate of one dollar for every 
$20 of income in excess of $26,000. So a family in the $35,000 
bracket would have their aggregate credit reduced by $500. 

The Panel is confident that tax credit legislation will meet 
constil utional criteria, sustain the current private investment 
in education, gain widespread public support, and bolster the 
morale of parents of nonpublic school pupils. 

Constitutional criteria by which to judge the legality of an 
untested program like tax credits are far from being perfectly 
clear. Indeed, my review of chureh^state decisions from 1947 
until the present strongly suggests that the Court actually de- 
velops its criteria in the very process of passing judgment on 
a particular law. Furthermore^ the U. S, Supreme Court candid= 
ly has acknowledged that it can only *^dim]y perceive the lines 
of demarcation" which separate government and rilipouH 
establishments. Consequently, the Court said, judicial caveats 
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against entanglenient of church and state -'mmt recognize that 
the line of separation, far from being a HvalV is ii blurred, 
indistinct and variable barrier depending on all the circum- 
stances of a particrlar relationship.'' 

In the Panel's judgment^ tax credit legislation for tuition 
paid to church-^related schools meets all presently proclaimed 
constitutional criteria. 

Tax credit legislation does not require any appropriation 
of tax finid^; it simply exempts parents from part of their tax 
liability in an amount related to their investment of personal 
funds in a nonpublic school. In that ^ense, tax credit legislation 
differs substantially from tuition roimbursement programs 
which presuppose an appropriation of public funds. 

Tax credits like tax exemption^ has a secular purpose, In 
the U.S. Supreme Court's Waly decision^ upholding tax exemp- 
tion for real property owned by religious organizations, Mr, 
Justice Brennan in a concurring opinion, said' **Government 
iias two basic purposes for granting real property tax exemp- 
tions to religious organizations. Firsts these organizations are 
exempted because theys among a range of other privatSi non- 
profit organizations, contribute to the well being of the com- 
munity in a variety of non-riligious ways and thereby bear 
burdens that otherwise would have to be met by general tax- 
ation!, or be left undone, to the detriment o- the community. 
. . Secondj government grants exemptions to religious organic 
zations because they uniquely contribute to the pluralism of 
American society by their religious activities/' 

In terms of secular purposei what was said fibout tax ex- 
emption would have equal vaUdity for tax credits, 

Mr. Justice Brennan also ruled that tax exemption does not 
''serve the essentially religious activities of religious institu- 
tions" ai :1 tlie principal effect is "to carry out secular purposes 
— the encouragement of public service activities and of a 
pluralistic society." 

Apropos is Mr, Justice White's majority opinion in the New 
York textbook decision : "Americans have considered high 
quality education to be an indispensable ingredient for achlev= 
ing the kiiid of nation and kind of citizenry that they have 
desired to create. Considering this attitude, the continued 
willingness to rely on private school systems, inehiding paroch- 
ial systemSj= strongly suggests that a wide segment of informed 
opinion, legislative and otherwise, has found that those schools 
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do nil acceptablo job of providing secular education to their 
students. This judg^niGiit is further Gvidence that parochial 
sdiools are perrormlng, in addition to their sectarian function, 
the task of secular education,-' 

Tax credit legislation would not violate tlie Court's latest 
standard of *'no excursive entanglement/* Under the tax credit 
plan, the Panel has observed, the taxpayer, not the schooh is 
Hiihject to audit and the prime beneficiary is the parent who 
exercises a constitutionally guaranteed option of enrolling his 
children in a nonpublic school No administrative burden is 
placed upon pubjie school agencies; no public school system 
need share its resources with nonpublic schools; there need be 
no competition between public and nonpublic scliool interests 
for funds appropriated for the benefit of all scIiool children. 
Finally^ tax credit legislation as presently drafted is simple, 
clear and enforceable, and thus meets the criteria of sound tax 
legislation. 

Tax credit legislation, the Panel's Report says, will en- 
courage continuation and possibly the expansion of the present 
investment of at least $2 billion a year for the operation of 
nonpublic schools. As such, the legislation is compatibli with 
other laws granting' exemptions and deductions for private 
expenditures in activities which serve the public good, -'Every 
dollar of tax credit allowed for nonpublic school tuition," the 
Panel has said, "vvill be matched by a dollar or more of private 
money invested in American education'. The alternative to no 
credit could be a diminuti n of private Investment to the point 
where virtually all Amirican education would have to be public^ 
ly financed*" 

The Panel hopes that tax credit proposals will merit wide- 
spread public support. Testimony from several sectors suggests 
that the Paners hope is well founded. It may be anticipated 
that from the nonpublic school sector, now organized in a non^ 
sectarian group appropriately named CREDIT (Citizens Relief 
for Education by Income Tax) there will be considerable en- 
thusfasm. 

This enthusiasm will be wall worth generating if it serves 
to renew parents* confldence in the future of nonpublic educa^ 
tion. One great parintal fear at the moment, and it's under- 
standable, is that financial difficulties may prompt school 
authorities to cut corners in the academic program %vlth result- 
ant harm to the pupils' academic progress, "Tolerance of medi= 
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ocrity," says the Paners Report, ^^has sharp limits among those 
able to make a cboice.'^ In the public eye, a tax break can be 
a powerful stimulant to hivest money in a worthwhile private 
entgrprise. That, the Panel believes, will be the outcome" of tax 
credit legislation. 

Tax credit legisliition in its present form would mean a 
tax saving of approximately $600 million a year. About 85% 
of the parents with children in nonpublic sclioois would benefit. 
Those excluded would be mainly v Mfare mothers and the worl^ 
ing poor whose tuition payments far exceed their minimal or 
non-existent federal tax liability. For these parents, as I have 
said bpfore, the Panel has recommended tuition allowances in 
lieu of tax credits. Very wealthy parents would derive no 
beneflt* 

This $500 million c .4mate U calculated at present rates of 
tuition and enrollment. If one or the other or both increasej 
the total savings will, of course. Increase proportionately. The 
fact remains, howeverj that parents will have to pay at least 
half of all tuitioii charges plus the full price of all fees and 
supplleSj and pleas for donations to churches providing most 
of the support for parish schools will continue undiminished. 
What at first may be a bonanza to parents will in a short time 
be primarily an incentive for increased private investment in 
nonpublic education* 

One reason for the recent decline in nonpubUc school enroll^ 
ment is the movement of families from areas with nonpublic 
schools to areas where there are none. Construction of non- 
public school facilities in new suburban communities is vir- 
tually nonexistent. This situation would seem to contradict 
the wishes of the American public which in a Gallup survey 
indicated that when a completely new community is estabHshed 
(a development which soon may be quite frequent) , both public 
and nonpublic schools should be included in the community 
plan. The Panel, therefore^ has recommendid a federal school 
construction loan program analogous to the Federal Housing 
Administimtion's program for home buyers* Availability of such 
loans might initiate constraction of new nonpublic schools in 
areas heavily populated by foriner nonpublic school pupils who 
have moved away from the city. 

General federal aid to education long has been a desire and 
hope on the part of educational leaders who see such aid as the 
only eflFective way to bring about a reasonable degree of equali= 
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ty of educational opportunity for all American children regards 
loss of their place of residence. A long-standing obstacle to 
the enactment of general aid legislation has been the nonpublic 
school problem. Most observers of the Washington sceno now 
would agree that a general federal aid bill without some kiiid 
of provision for nonpublic school pupils will not pass the 
Cungress. 

The Panel hai recommended that formulas for allocating 
federal funds to the states include the total school population 
and that the vehicle for delivering aid to nonpublic school pupils 
be parental reimbursement programs like those enacted by 
Ohio and Pennsylvania. This recommendation envisioned par- 
ents of nonpi'^ lie school children being reimburaed either for 
all school expenses^ as in Ohio, or only for tuition, as in Pennsyl- 
vania^ in an amount not to exceed the per capita allocation of 
federal funds to a State, 

Since the Panel filed its Final Report^ Federal District 
Courts in Pennsylvania and Ohio have rendered opinions which 
declare State financed parental reimbursement programs to be 
unconstitutional. The Pennsylvania opinion was announced in 
connection with a decision to deny plaintiff's petition foi' a dis-- 
missal of a complaint against the Pennsylvania law. The full 
force of this opinion will not become clear until the PennsyU 
vania litigation is further processed. The Ohio decision^ how- 
ever, is a definite opinion on the part of a District Cburt and 
iSj of course, subject to appeal to the U. S, Supreme Court. 

The Ohio decision concedes that the Ohio parental reim- 
bursement law has a secular purpose but It questions whether 
the law's effect is secular^ not because that is not its intent, 
but because in effect the law mainly benefits parents of Roman 
Catholic school children and through the parents^ the schools 
to which they choose to send their children. In so many words^ 
the Court seems to say that even though a law may authorize 
benefits for all parents who choose to enroll their childven in 
any church-related or non church-related nonpublic school of 
their choice, the law will not pass a constitutional test if it 
happens to give most benefits to Roman Catholic schools. Ad- 
mitting that parental reimbursement does not ^^excessively 
entangle" the state administratively in the affairs of a church- 
related school, the Court opines that its ban on Gxcessivi en- 
tanglement also outlaws any program of . aid in which a par- 
ticular religious group might take an active political interest 
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because of nctiml or potential bineflts to the particular group. 
The Court's decision forbids both administrative and political 
eiitanglcmcnt. Concluding its rationale, the Ohio Court asserts 
that any kind of help, direct or otherwise, to a Roman Catholic 
parochial school is aid to the Church itself and as such is for- 
bidden by the First Amendment. 

, As U. S. SupromG Court Justice White said in his dissent- 
ing opinion in the Lemon^DiCenso decision, the Court hn 
created *'an insoluble paradox for the state and the parochial 
schools. The state cannot finance secular instruction If it per^ 
mits religion to be taught in the same classroom; but if it exacts 
a promise that religion not be so taught . . , and eiiforces it, it 
is then entangled in the 'no entanglement aspect of the Court's 
Establishment Clause jurisprudence.*- 

The Pennsylvania and Ohio District Courts' decisions have 
impaled state aid profrrams on the horns of the Supreme Court's 
impossible dilemma; aid for secular services was struck down 
because enforcemont would entail entanglement; tuition pay^ 
meats were struck down because the state could not entangle 
Itself to see if any of the funds somehow helped religion. 

If the Court, whose function hardly is the creation of insolu- 
ble paradoxes and dilemmas, does not clear a way for non^ 
public schools to^ meet its own istablished criteria in programs 
of state and federal aid, it justiflably will merit the criticism 
that, all its language aside, it simply wants to ban forever any 
pro^iieet of substantial government help to Roman Catholic 
elementary and ^ secondary schools in this nation. With distress 
and sorrow I have noted the Court's attempt to silence the 
spokesmen in favor of government aid for parochial schools by 
threa ing to invalidate their success on the score that their 
action of itself created an entanglement of qhurch and state in 
violation of the First Ameiidment, I cannot accept this restric- 
tion on my freedom of speech and freedom of religion, both of 
which I regard as constitutionally guaranteed freedoms. Hope- 
ful! v the Court soon will reahze that not a few citizens of this 
nation are looking for an oasis of freedom of religion in the 
Court established desert of no establishment. 

In its most recent decision on the church-state issue, the 
S. Supreme Court in a summary docket action has afflrmed 
a lower court's opinion that parents do not have a constitu- 
tional right to government aid for nonpublic schools to which 
^ they send their children. This decision, rendered in connection 
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with ill advised litigation in Missouri, should come as no sur- 
prise to anyl)ody who had rend the Everson decree of 1947 in 
which the Court, while upholding the right of New Jersey to 
piwido a public service for all school children, explicitly said 
that a law initially restricting service to public school pupils 
would be constitutioiiah A state may not, however, deny a child 
a benefit solely because of his faith or lack of it. The real ciues- 
tion at this time, therefore, is not a parent's constitutional 
right to aid but the government's constitutional right to enact 
legislation for the benefit of the nation-s nonpublic school 
pupils. 

The last word on the constitutional issue has not been pro^ 
nounced. Perhaps tomorrow, or some Monday very soon, the 
U. S. Supremi Court will render its verdict on the celebrated 
Amigh law testing the constitutionality of Wisconsin's effort 
to force Amish children Into high schools against their par- 
ents* wishes and conscientious religious convictions. Tutition 
reimbursement and tax credit laws probably will wind up in 
the Supreme Court for final adjudication. 

Whatever may be the Court's decision in the future, it is 
comforting and reassuring to recall that in 1925 the U. S, Su- 
preme Court laid down a constitutional principle whichj though 
far from being fully implemented in this nation's legislatures 
and courts, still is fundamental law. It reads: *'The funda- 
mentnl theory of liberty upon which all governments in this 
Union repose excludes any general power of the state to 
standardize its children by forcing them to accept instruction 
from public school teachers only. The child is not the mere 
creature of the state; those who nurture him and direct his 
destiny have the right, coupled with the high duty, to recognize 
and prepare him for additional obligations," 
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Implications of Supreme Court Decisions 
for Public Aid to Parochial Schools 

Edd Doerr 

INTRODUCTION 

Should publiG funds be. used to aid or support parochial and 
private education? Controversies over this question have raged 
In muny countries, including the United States^ for generations. 
How this question is answered has an important bearing on 
all education, on religious liberty and church-state relations^ on 
intercreedal. Interracial^ and other social relations, and upon 
educational economics and levels of taxation. 

In recent years more thar half r - our state legislatures 
have experienced vigorous debates over the issue. Several of 
them — New Yorkj Rhode IslanJ, Connecticut, Vermont, New 
Hampshire^ New Jersey, Pennsylvania, Maryland^ Ohio, Michi- 
gan, Illinois, and Minnesota ™ have passed bills since 1968 
to provide more than merely peripheral aids to nonpublic 
education* Most of these programs have been struck down by 
the courts, or may reasonably expect to be struck down, In one 
state, Michigan, a constitutional amendment referendum in 
1970 olimlnated a major aid program. 

In 1972 President Nixon and most Democratic presidential 
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aspiraiits luivo expressed themselves as favorably clisposid 
toward some form of public aid to parochial and private schools. 
President Nixon's Commission on School Finance recommeiided 
on March 8, 1972, that fedcraK statSt and local tax sources be 
used to provide aid to nonpublic education through such mean.s 
as tax credits, tax deductions for tuitioii^ tuition reiniburse- 
ments, scholarships for needy children, and such ''child bene- 
nt'* services as transportation, nutritional services, health 
services and examinations^ lonn.H of textbooks^ and psycho- 
logical testing, therapeutic and remedial services.^ The com- 
mission also reconimended experiments with voucher systems 
for full public funding of parochial and private education* The 
U. S. Office of Economic Opportunity has subsidiised studies of 
voucher systems by the Center for the Study of Public Policy, 
Cambridga* Mass.j and has provided grants for voucher plan 
feasibility studies to pulic school districts in California, Wash- 
ington, Indiana, and New York. Despite considerable DEO 
pressure, ho^^■ever, no school district has agreed to a public^ 
nonpublic voucher demonstration. This would require enabhng 
legislation that has nowhere been passed. The Seattle, Wash- 
inffton, school board voted 5^2 on April 12, 1972, to withdraw^ 
from any voucher plan demonstration. 

On April 20, 1972, a four-man panel on nonpublic educa- 
tion, a segment of the President-s Commission on School Fi- 
nance, urged passage of a $500 million per year program of 
federal income tax credits to aid parochial and private schools, 
' together with school construction loans and tuition allowances 
for poor children." These recommendations were to have been 
expected^ of course, since 100% of the members of the panel 
are or have been intimately associated with parochial or private 
education. Bills have been Introduced in the U.S. House of 
Representatives to provide parochiaid by means of tax credits. 
Identical bills sponsored by Reps. Wilbur Mills and Gerald R. 
Ford would prov^'de tax credits up to the lesser of (a) 50% of 
the tuition for each child, or (b) $400 per child. Two lobby 
groups have been formed to press for passaga of such bills: 
the Committee for Parental Rights and Public Assistance in 
Education^ and Citizens Relief for Education by Income Tax 
(CREDIT) The first group was established by the U.S. Cath. 
olic Conference, while the second represents the U.S, Catholic 
Conference, the National Catholic Educational Association^ the 
National Union of Christian Schools, the Lutheran Church — 
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Missouri Synods Agudath Israel of Americaj and ths National 
Association of Independent Schools, 

Less well publicised, unfortunately^ than the President'i 
Commission*^ recommendations are those of the National Edu= 
cational Finance Prnject (funded under Public Law 89-10), 
which oppose tax paid aid for nonpublic education.^ 

Vast amounts of effort and money have been and are being 
spent by the advocates and opponents of public aid for parochial 
schools to inflLience public opinion and lawmaking bodies and 
to test the constitutionality of parochiaid measures in the courts* 

(Since nonpublic education in this country is overwhelm- 
ingly church-related, this paper will use t\w convenient short= 
hand term "parochiaid" in a strictly non-pejorative sense to 
refer to any form of direct or indirect public aid to nonpublic 
education.) 

Both advocates and opponents of parochiaid regard the 
isBue as being of crucial importance^ involvingj as it doesj re- 
ligion, politics, personal and public finance^ race, educational 
theory, and conflicting views as to how society should be organ- 
ized, 

The controversy may continue to swirl for a while about the 
host of public policy and political considerations^ but a series 
of court decisions, beginning with EveTson in 1947, peaking 
with Lemon in 1971^ and continuing through the present, may 
well have settled the matter for all practical purposes, It would 
seem, as we shall see, that parochiaid is all but dead, except, 
possibly, for such piripheral services as transportation, text- 
book loans, and certain auxiliary services, 

SCOPE AND PROBLEMS OF NONPUBLIC EDUCATION 

According to the Census Bureau,^ approximately 52 niUIion 
children attended schools in grades K-12 in the United L '^tte 
in October 1971. Of this©, 5.4 million (10,4^) attended r^- 
rochial and private schools* Of the nonpublic school chilfivf 
about 4 million (75%) attended Jloman Catholic schools, 
the remainder in an assortment of Lutheran, Seventh-day Ad= 
ventist. Christian Reformed, Episcopal, Friends, other Protest- 
ant, Jewish, Black Muslim, and secular private schools. 

Nonpublic school enrollment, particularly Catholic school 
enrollment, has been declining since about 1965. According to 
Q a University of Notre Dame study, Emnomic Problems of No7i- 
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public Schools, conducted under the auapicos of the PresidGnt's 
Commission on Scliool Fiiiunce, total nonpublic enrollment is 
expected to drop 407^ between 1970 and 1980, Catholic school 
enrollment docline is estimated to total about 52 Of for the 
decade^ while non-Catholic nonpublic enrollment should not 
slide by more than It is commonly claimed that flnan- 

cial factors are chiefly responsible for the decline of nonpub- 
lic enrollment, but this view does not sciuare with the facts. 
The projected Catholic scliool decline by 1980 is more pro- 
nounced at the elementary level (68%) than at the secondary 
level (32%),' though elementary tuition averages only about 
$50 per year,^ considerably lower than the secondary averagi. 
Catholic school enrollment decline is also much more pro- 
nounced than that of other parochial and private schools which 
charge much higher tuition. 

The Notre Dame study concludes that "it would be %vrong 
to say that recent declines in Catholic school enrollment were 
caused, to any signiflcant extent^ by tuition increasesr^ and 
that **state aid in tM amounts lik^Jy to he forthcoming [empha- 
sis added] would not have any significant impact upon enroll- 
ment."-" Rather, the study says, "the causes seem to be geo- 
graphic movement by families and changes in tastes.--i^ A 
Boston College study, Imms of Aid to NonpiibUc Schools, also 
prepared for the President's Commission, concludes that 
"church-related schools have existed to assist their clients 
mth problematic societal relationships, ' religious persecution^ 
social exclusion, and ethnic adaptation and survlvaL When, 
these problems disappearid, the schools were largely aban- 
doned."^^ This study also concludes that parochial schools have 
been and are operated chiefly by very conservaHve and non- 
ecumenieal religious bodies and that enrollment problems could 
be expected to affect the schooUsponsoring church experiencing 
the most profound shift in social and religious orentation,!^ 
The authors add that 

... the Americanization process has deflated the neces- 
sity of the Catholic school system as the primary agency 
for religious education, particularly in the minds of the 
younger, better-educiited members of the Church. , . 
In light of these realities, one must be naive, uninformed ^ 
or dishonest to depict the current enrollment decline In 
nonpublic schools as fundamentally a conseciuence of 
cost increase . * * * 
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THE NATURE OF NONPUBLIC EDUCATION 

At le^^st dO'/ti of nonpublic education is parochial oi^ church- 
related education. Parochial schools resemble public schools in 
many ways, or tliey could ncithor function nor be allowed to 
function, but they differ from public schools radically in many 
ways. 

While public schools are required by law, by common sense, 
and by the pluralistic nature of oui^ society to be religiously and 
politically neutral institutions^ parochial schools, of whatever 
tradition, are markedly different. 

The Rev, John L. McKenzie, professor of theology at the 
University of Notre BamB, handily sums up the principal dis- 
tinctives of Catholic education: 

The Roman Catholic schools have always placed re- 
ligious education- as the primary purpose of the schools 
with no attempt to mask this under some other purpose. 
With the growth of the educational system, the Qleman- 
tary school has become the major agent of religious in* 
struction rather than the home or the parish. 

The principle on which (^liurch education is conducted 
goes far beyond formal reJigious instruction. Children 
also learn the way of worship; thoy are taught respect . 
and reverence for prelates, clergy/ and reHgious. They 
are daily reminded of their identity as Catholics* They 
grow up in an atmosphere of Roman Catholic traditions 
and attitudes which are communicated not so much by 
instruction as by prolonged close association under the 
direction of professional religious persons,*^ 

The Rev. Neil G. McCluskey, currently dean of teacher 
education at Lehman College of City College of New York, 
rounds out the picture ^ of parochial education. He points out 
that religion pervades the parochial curriculum, particularly 
in literature, history, and the social studies. He adds that "The 
function of the Catholic school is not merely to teach the 
formulas of the Catholic religion but . , , *to impart in a thou- 
sand ways, which defy formularizationj the Catholic attitude 
toward life as a whole.' 

Missouri Synod Lutheran schools are similarly denomina* 
tional in opiration. Professor Harry C, Coiner of Concordia 
Tiieological Seminary explains: 

The Church-rilated school, which does not face the 




problem of religious pluralism and is frei to teach Eibli- 
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cal doctrines, can do much mora specific work in Chri^- 
lian ediicution. 

The fLuthenin] school ennbles tho child to experience 
a totally Chiist^-cntered program, a program which 
focuses the application of God's word on him and on all 
areas of his lifOp 

The relationship of science, social studies, language, 
arithmetic, and other subjects to Bil)lical truth may be 
taupht without limitation, 

Daily social contact between teachers and pupils of 
the same Christian faith reinforces learning by attitude 
and example^ The absence of any formal educational in- 
fluen.ce that is strange^ foreignj or antagonistic in any 
way to the positive Christian educational process per- 
mits the building of one stone on another without de= 
structive influenced' 

Other church-related schools are iimllar in being scarcely 
neutral religiously* 

Another prominent feature - of parochial education is iti 
sectarian separatism or segregation. A child is seldom barred 
from a parochial school for reliflous reasons^ but the per- 
vasively denominational nature of the schools attracts clients 
who are members of the sponsoring church and has very little 
, attraction for non-members. According to the National Catholic 
Education Association, 97*8% of all students in Catholic schools 
are Catholic.^^ The Notre Dame study swpm indicates that 
"An applicant must be Jewish to be admitted to a Jewish Day 
School."^'* Lutheran and Adventist school enrollment is rehably 
estimated to be at least 90% Lutheran and Adventisti respec- 
tivaly. ^ 

Significant also is the fact that parochial and private schools 
enroll a much smaller percentage of racial minority children 
than do the public schools. According to the National Catholic 
Educational Association study supra^ only 48% of Catholic 
school enrollment is blackj^^ while public school enrollment is 
14 J% blaek,^^- The Notre Dame study shows that in the nation-s 
largest city, only 7*3% of total nonpublic enrollment is black 
(7.4% In Catholic schools), while public schopl enrollment is 
88,8% black.^^ The situation is similar in most major cities, 
such as Baltimore and Philadelphia. In 1967 the U*S. Com^ 
mission on Civil Rights concluded that "private and parochial 
school enrollment also Is a major factor In the increasing con- 
centration of Negroes in city school systems "^-^ 
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PRO AND CON 

It would be useful at this point to summarize briefly the 
more common arguments for and affainst parochiaidi 

Advocates generally insist that fairness and justice re- 
quire tux support for all schools; that school finance policy 
must support ^'freedom of choice"; that parents choosing non- 
public education for their children have a right to some educa- 
tional benefit for their taxes; that without tax aid parochial 
Hchools will close and impose serious burdens on public schools; 
that parochiaid is necessary to promote pluralism^ diversity, 
and experimentation in education ; that tax support for paroch- 
ial education k necessary since public schools teach ■■secular 
humanism." 

These arguments are not persuasive. The courts have just 
held the **fainiess" or justice'' argument untenable. Freedom 
of choice now exists and, in any case, may not be used to over= 
ride more important considerations. All parents are presently 
free to enjoy the benefits of the public schools which they 
support and which they control through elected boards. PluraU 
Ism and diversity are found more in our public. schools, with 
their rich mix of students and teachers of eveiy faith, outlook, 
race, and background, than in the more homogeneous and 
generally ideology oriented nonpublic schools. And it is utter 
nonsense to mistake the public schools' respectful neutrality 
toward all faiths for the religioui position of secular humanists* 
More experimentation and innovation is taking place In public 
schools than parochial schools, and, In any case, there is no 
reason why public schools cannot be as experimental and In- 
novative as nonpublic schools* 

Opponents of parochiaid are on surer ground* They point 
out that once the principle of tax aid for nonpublic schools is 
accepted, such aid will eventually .escalate to a level approxi- 
mating full support, as it has in Great Britain, the Nether- 
lands, and parts of Canada. This, In turn, would destroy public 
education as we know it and make all education much less 
efficient and more costly than at present. A Gallup survey in 
196D showed that 59% of respondents in major population 
centers would send their children to parochial or private schools 
if they had the money or if their children could get free tui- 
tion*-* This development, probably stemming from a "greener 
grass on the other side of the hill" psycholon^, would surely 



Two Critical Imies In SCml Flvmm 



mean a splintering or bnlkanizing of ediicntion, with disastrous 
effects for educationnl economy and quality. Siiice secondary 
schools should have graduating classes of at least 100 students 
and elementary schools should hnve GO-lOO students per grade, 
the splintering of education under any massive parochiaid 
plan would leave nearly all schools below optimal size except 
nome public schools and some Catholic schools.-'^ 

Parochiaid opponents, observing the separatist and segre- 
gated nature of most nonpublic education, recognize that a 
massive aid program could only greatly add to the creedal, 
racial, class, ideological and other centrifugal forces threaten, 
ing to rend the fabric of our society. Sectarian segregation in 
education is an important factor in the genesis of the tragic 
situation in Northern Ireland. 

Opponents also hold that tax aid for religious institutions 
is government action establishing or tending to establish re- 
ligion, that it is preferential treatment by government toward 
certain sects, and that it conflicts with every citizen's right to 
support only the religious institutions of his free choice. 

Other objections commonly cited are that opinion polls and 
referenda consistently show substantial opposition to parochi- 
aid; that parochiaid would cost parochial and private schools 
their independence, even nompelling them to sacrifice every 
vestige of denominational religion In line with the U.S. Supreme 
Court's 1962 and 1968 rulings striking down school sponsored 
devotional activities; that such aid would constitute govern- 
ment interference in the Internal affairs and controversies of 
churches operating private schools. 

THE COURTS: CLOSING THE DOORS 

In our times, at least, the courts seam to be having the last 
word or words about tax aid for nonpublic schools. Indeed, 
the past year has seen a rapid-fire series of decisions which 
have probably closed the doors against all but the most periph» 
eral and minor forms of parochiaid. 

In 1947 the Supreme Court ruled in Everson v. Board of 
EdMcation (380 U.S. 1) that a state may, though it is not re- 
quired to, provide transportation for children attending paroch. 
ial schools as part of a general safety program. (Since 1947 
several state courts have upheld bussing laws, several have 
ruled them to be in violation of state constitutional provisions, 
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and the Supreme Court has dechned to review any of these 
state coiut ridings,) In Evenon the= Supreme Court held that 
New Jersey's bussing prggram approached the verge of state 
power, stating that "New Jersoy cannot consistently with the 
'establishment of religion* clause of the First Amendment con- 
tribute tax-paid funds to the support of an institution which 
teaches the tenets and faith of any church." 

In Evemn the Court also spelled out an interpretation of 
the First Amendment that bm stood as a beacon for all de- 
fenders of public education and religious liberty: 

The ^'establisliment of religion-' clause of the First 
Amendment means at least this : Neither a State nor the 
Federal Government can set up a church. Neither can 
pass laws which aid one religion, aid all religions^ or 
prefer one religion over another. Neither can force nor 
influence a^ person to go to or to remain away from 
church against his will or force him to profess a balief 
or disbelief in any religion. No person can be punished 
for eiitertaining or professing religious beliefs or dis= 
beliefSj for church attendance or non-attendance. No tax 
in any aniount, large or smalls can be levied to support 
any religious activities or institutions^ whatever they 
may be called^ or whatever form they may adopt to 
teach or practice religion. Neither a State nor the Fed- 
eral Government can, openly or secretly, participate in 
the aflfairs of any religious organizations or groups and 
vice versa, In the words of Jefferson, the clause against 
astablishment of religion by law was intended to erect 
"a wall of separation between church and state.-' 

The Court did not deal again with parochiaid dmctly for 
21 years. In the meantime, the Court ruled in 1948, in McCol- 
hm (888 VS. 208), that religious instruction^ even on a volun- 
tary and "released time" basis, could not be held on public 
school property. In 1962, in Engel (370 U.S. 421), and in'l963, 
in Schemp}) (374 U.S. 203), the Court ruled against govern- 
ment prescribedj sponsored, or mandated religious exercises, 
These rulings would seem to require the secularization of any 
schools receiving public support. Were parochial schools to be 
secularized their basic reason for existing as separate insti- 
tutions would disappear. 

In 1968 the Court, in Flmt v. Cofm (892 U.S. 83), ruled for 
the first time that individual taxpayers have standing to sue 
Q in federal courts in cases involving possibla First Amendment 
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violation.^. This ruling made possible subsequent federal court 
challenges to parochiaid laws and programs. 

On the same clay that It ruled in Flad the Supreme Court 
upheld the constitutionality of a New York statute which re^ 
quires school boards to land nonreligiouH textbooks to students 
attending parochial and private schools. The decision in Allen 
(392 U.S. 2S6), which was argued solely on motionSj noted that 
no evidence had been presented to show that the books were 
being used m instruments of religious indoctrination, (Abund- 
ant evidence now exists, that many of the text books approved 
by public school boards for lending . to parochial students in 
New York are sectarian books which could never be tolerated 
in public schools. A court test of the implementation of the 
New York teKtbook loan law is being considerecl) 

In 1970 the Supreme Court in Wdk v. Tm Coimvission 
(397 U*S. 664) enunciated a new test of the constitutionality 
of laws claimed to violate the First Amendment-s **no establish- 
ment" clause : "We must also be sure that the end result — the 
effect — is not an excessive government entanglement with 
religion. . . , the questions are whether the involvement is 
excessive, and whether it is a continuing one calling for offlcial 
and continuing surveillance leading to an impermissible de- 
gree of entanglement**- Thus did the Burger Court set the 
stage for the historic Lejiion decision. 

The U.S. Sixth Circuit Court of Appeals, in ProteBtants 
and Other AiMricmw United v. United States^ ruled on De- 
cember 16, 1070, that the lending of library facilities to 
parochial schools under Title 11 of Public Law 89-10^ the 1965 
Elementary and Secondary Education Act, might possibly run 
afoul of the **excissive' entanglement"* test laid down in Wak* 
The court distinguished this practice from Alkn and remand- 
ed the case to a federal district court in Ohio for further pro« 
ciedings* 

On June 28, 1971, finally, the U.S. Supreme Court handed 
down its watershed decision in Lemon v. Kuftzman (403 U,S. 
602).=^' In Lemon the Court had to construe the constitutionality 
of two state laws, Rhode Island's 1969 Salary Supplement Act 
and Pennsylvania's 1968 "purchase of services" act. Under 
the Rhode Island statute the state was to supplement, by up to 
16%, the salaries of teachers of only secular subjects in non^ 
pubUc schools. All of the teachers who qualifled for salary 
supplements under this act taught in Catholic parochial schools. 
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Under tho Pennsylvania statute the state was authorized to 
reiml)urae parochial and private schools for their actual ex= 
penditures for teachers' salaries, textbooks, and educational 
materials in certain secular subjects. 

Tho Court concluded that both the Rhode Island and Penn- 
sylvania acts fostered an impermissible degree of entangle- 
ment between government and religion, The Court affirmed 
a Rhode Island federal distriGt court ruling that parochial 
schools constitute "an integral part of the rolifious mission of 
the Catholic Church^- and that the schools are "a powerful 
vehicle for transmitting the Catholic faith to the next genera- 
tion," Both state legislatures^ the Court agreed, had recognized 
that church-related elementary and secondary schools have a 
signiflcant religious mission and that a substantial portion of 
their activities are religiously oriented." While the legislatures 
**sought to create statutory restrictions designed to guarantee 
the separation between secular and religious educational func- 
tions and to insure that State financial aid supports only the 
former/- the Court concluded that **the cumulative impact of 
the entire relationship arising under tho statutes in each state 
involves eKcessive entanglement between government and 
religion.- ■ 

The Court held that a ^'comprehensive^ discriminatingj and 
continuing state surveillance" would be required to restrict 
state aid to purely secular functions, and concluded that "these 
prophylactic contacts will involve excessive and enduring en= 
tanglement between church and state." 

The "divisive political potential'* of parochiaid programs 
was also cited by the Court as another base for excessive en- 
tanglement. 



In a community where such a large number of pupils 
are served by church-^related schools^ it can be assumed 
that state assistance will entail considerable political 
activity. Partisans of parochial schools^ understandably 
concerned with rising costs and sincerely dedicated to 
both the religious and secular educational missions of 
their schools, will inevitably champion this cause and 
promote political action to achieve their goals. Those who 
oppose state aid, whether for constitutional, reliffious, or 
fiscal reasons* will inevitably respond and employ all of 
the usual pohtical campaign techniques to prevaih Ca^ Ji= 
dates will be forced .to declare and voters to choose; It 
Q would be unrealistic to ignore the fact that many people 
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confronted with issues of this kind will find their votes 
aliened with their faith. 

Ordinarily political debate and division, however 
vigorous or even partisan, are normal and healthy 
manifestations of oiu' demoeratic system of government, 
but political division along religious lines was one of 
the priiicip'il evils against which the First Amendment 
was intended to protect. , , . It conllicts with our whole 
history and tradition to permit questions of the Reliffion 
ClauBes to assume such importance in our lesyislaturGS 
and in oui' elections that they could divert attention fi-om 
the myriad issues and problems which confron.t every 
level of government , , . . The history of many countries 
attests to the hazards of religion intruding into the 
political arena or of political power Instrudlng into the 
leflutimate and free exercise of religious belief .... 
Political fragmentation and divlsiveness on religious 
lines is thus likely to be intensified. 

Tlie Leinon ruling, as expected, triggered a continuing 
chain reaction. Two days after Lemon, the Court affirmed the 

1970 decision of a three^judge federal district court in Con- 
necticut that that state's Pennsylvania-like ^'purchase of services- * 
parochiaid law violated the First Amendment's -no establish^ 
ment'* clause (JoJmson, et ai v. Smidm, et al). On January 11, 
1972, a three^judge federal court in New York ruled in a one= 
page decision that New York's 1971 '^purchase of services" law 
did not differ in any significant respect from statutes invalid 
dated In Leinon and was therefore unconstitutional (Committee 
for Public Education (md ReUgioiLs Liberty, et al %\ LevUt, 
et al). 

On March 6, 1972, u three^judge federal district court in 
Vermont, in Americmis United, et al v. Oakey, et al (No. 
6893, 40 U.S.L.W, 2597, D. Vt.), struck down that state's 

1971 parochiaid statute. Tliat act was designed to permit local 
school boards to lend teachers, textbooks, and other services to 
parochial schools and receive up to 60% reimbursement from 
the state. 

The Vermont court, following Lemon, held that 'Tn order 
that any fundSj goods, or semdces granted by the state do not 
have the impermissible effect of advancing religion, the state 
must see that the affects of any such grant will not permit of 
their being put to religious uses." But, the court added, in 
order to avoid the Scylla of advancing religion, the state may 
flnd "that the supervision required to police the grant causes it 
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to become so deeply 'entanglecV in religious matters as to find 
its plan shipwrecked on the Charybdis of over^involvement in 
parochial matters.*- 

Noting that *^AI1 the church schools are vehicles for trans- 
mitting the faitli of the sponsoring ch.urch to the next genera- 
tion/' the court found that 

. * . involvement with this vital and valuable religious 
activity results in an involvement with the rGlipion itself. 
The Vermont Act will thrust the state not only directly 
into the physical plants of the schools hut also into their 
operation and eontroL As such it surely involves exces- 
sivo entanglement between government and religion, . . . 
Through the state control of teachers in the church 
schools, government control would become entangled with 
the existing religious controh and the day-to-day 
instructionai administration would of necessity be the 
result of close cooperation between the schoorB admini- 
stration and the public school district's administration 
..... Thus, it becomes highly probable that parochial 
school policy would, under the Vermont enactmentp be- 
come the product of an interaction between the religious 
and the secular authorities, an interaction which in this 
case obviously would result in an excessive entangle= 
ment of the state in religious matters. 

The Vermont court also found that the act in question 
created a "potential for church involvement in the political 
process" and an ■'explosive potential for citizen friction and 
political subdivision along religious lines/' It further pointed 
out that 

, , , in the operiition of this statute a potential exists for 
the impermissible fostering of religion. We are not con- 
vinced that the statute as written guarantees that the 
parochial school utilization of schoor district teachers 
would not have the primary effect of the advancement 
of religion. 

The Vermont decision was followed on April 17 by the 
unanimous ruling of a three-judge federal district court in 
Ohio, in Wolmanr et al v. Esse:c, et ai., striking down that por- 
tion of Ohio's 1971 income tax law which was designed to pro- 
vide state aid to parochial and private schools through the de- 
vice of reimbursements to parents for moneys spent on non- 
public education. (The statute in question also provides cer= 
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tain auxiliary services to parochial schools. These services 
were upheld by the Ohio Supreme Court on November 24, 1971, 
in PX)AXJ, V. Emm. They were not challenged in y/olmmi, 
but might be in a future federal court test) The Ohio statute 
provided parental grants at $90 per year per student, for the 
school years 197142 and 1972^8, with the size of grants for 
future yearg to be ''determined by the State Board of Educa^ 
tion/' 

The Ohio federal court found that *"0n the basis of the 
stipulated evidence before us^ the Court concludes that non- 
public sectarian schools in Ohio retain a substantial religious 
purpose and denominational character as well, and that the 
grants of state aid to such schools therefore raise substantial 
questions under the First Amendment. . . 

The reimbursement aspects of the Ohio statute, the court 
found, **are directed only towards the parents of children who 
attend non-public schools. The limited nature of the class 
affected by .the legislation and the fact that one religious group 
so predominates within the clasSj makes suspect the consti- 
tutional validity of the statute." The court noted that the trans- 
portation and textbook loans approved in EvGrBoii and Allen 
applied to all students, not just those in a narrow class: 

In each of these cases religiously affiliated institu- 
tions were among a bi'oad class of beneficiaries deriving 
benefits of a general, broad-based, public policy. These 
cases are truly analogous to situations in which the state 
provides police and fire protection generally to all people 
and property within its jurisdiction, regardless of re- 
ligious afflliation. 

Further^ the class benefitting from the Ohio statute 'Is 
overwhelmingly sectarian in character." 

The Ohio court concluded that, whereas the "Ohio statute 
contains none of the restrictions that hedged the Rhode Island 
and Pennsylvania schemes in Lemon/' the ■■absence of these 
restrictions on use * , . must of necessity tend to increase vast- 
ly the possibility that public funds will be used for sectarian, 
non-secular ends. No such general purpose statute has ever 
been held valid against Establishment Clause challenge.-^ 

The court also held that 
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, . . payment to the parent for transmittal to the denomi= 
national school does not have a cleansing effect and some- 
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how cause the funds to lose their identity as public 
funds * , , * (T)he Court has held with unvarying regu- 
larity that one inay not do by indirection what is forbid= 
den directly; one may not by form alone contradict the 
Bubstaiice of a transaction, 

The Ohio federnl court found that **the substance and 
direction" of the Ohio reimbursement program 



. * . is simply to transfer public moneys to denomina- 
tional schools. Its operation concerns itself with a simple 
relationship among three parties; The State of Ohio, a 
^ parent who enrolls a child in a non-public schoolj and 
the school itself. At the outlet of the transaction, the 
State of Ohio has a fund of money accumulated by the 
imposition of a tax upon all of its citizens. The parent 
has voluntarily undertaken an obligation to pay tuition 
to a non-public school and the school in return has 
agrGed to educate that child in an atmosphere oriented, 
if not dominated^ by the teachings of that specific re= 
ligion* At the end of the transactionj the parent has ap- 
plied for and received reimbursement from the State 
of Ohio in the sum of $90.00 solely and specifically be- 
cause he has paid that sum to the denominational school 
There is $90.00 less in the public treasury and $90,00 
more in that of the denominational school Since the 
parents in this scheme serve as mere conduits of public 
funds, the State retains a responsibility of insuring that 
public moneys thus provided and which retain their 
public character throughout the transaction, are used for 
constitutionally permissible ends and continue to be so 
used. ... We conclude that it is of no constitutional sig- 
niflcance that state aid goes indirectly to denominational 
schools , , . through the medium of parental grants. Since 
the potential ultimate eflfect of the schema is to aid re- 
ligious enterprises^ the Establishment Clause forbids Its 
implementation regardless of the form adopted in the 
statute for achieving that purpose. 

A final infirmity of the Ohio plan, the court held* was that 
it provided for direct money grants, thereby containing *^the 
seeds for increased political involvement along religious lines 
at every level of government, from the local school boards to 
the General Assembly. This, of course, is the ultimate evil to 
be protected against by the Religion Clauses'^ of the First 
Amendment, "To uphold this statute would be to introduce 
the religious issue to the very center of state politics." 
= Summing up^ the Ohio court said that 
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, , , the principle of the First Amendment is to prohibit 
the State from providing any funds which directly sup- 
port or Hpon^or aNji chiirdi-related iiiKtitution. This cuii- 
Btitutional policy docs not turn on the amount of aid a 
statute provides in any particular school year. Nor does 
it matter that the aid goes to some or all religionn, , . . 
Section 3317,002 OpR.Cm as it permits reiml)ursements 
for tuition, will transfer public funds to religiously orient- 
ed private schools. These provisions do, therefore, violate 
the Establisliment Clause of the First Amendment to the 
United States Constitution and therefore should be per- 
mimently enjoined, 

April 1972 also saw three other important federal court 
. rulings. On April 6 a three-judge federal court In Philadelphia 
unanimously denied a motion to dismiss a challenge, Lemoii v. 
Sloan, to the constitutionality of Pannsylvania's Parant Re- 
imbursement Act for Noi>public Education, a statute similar 
to the Ohio statute supriL In its ruling the Philadelphia court 
concluded 



. . * that the effect of the Act is to aid the schools and 
therefore the failure of the state to insure that the funds 
are restricted to secular education or general welfare 
services renders the Act unconstitutional . , , (Wje do 
not perceive any constitutional significance in the fact 
that payments are made in the' form of raimbursements 
to the parents, a conduit plan or directly to the schooL 
The economic consecruences are the same for the church- 
related school whether it receives funds through a direct 
grant, a conduit plan or because the state increases . 
family incomes through a reim_bursement program which 
enables the parents to continue to pay tuition, In each 
case^ tax-raised funds are being used to subsidize re- 
ligious educatioiL 

"Tinally " the court said, "even If we held that the Act 
does not aid sectarian schools, we must still conclude that the 
Act supports religion because it aids parents in providing a 
religious education for their children,-* 

While the Pennsylvania challenge may yet require a sum^ 
mary judgment, the newest Pennsylvania parochiald plm, 
rammed through the state legislature ^thout hearings less 
than two months after the Lemon ruling, would seem to be 
dead. 

On April 27, a three-judge fidiral district court for the 
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Soulhei'n District of New Yoi-k ruled the state's 1970 Mandated 
Servicos Act uncojistitutional in PEARL^' et n]. Rock(>fcUer, 
et al. The law liad been designed to provide state funds to 
parochial and private sclioola to cover expenses connected with 
tlie ndministration, gmding and reporting of examinations, 
the maintGnunce of enrollment and health records, the record- 
iiiff of personnel information, and the preparation of other 
reports i-etiuired by law. The act was evidently drafted to take 
a^dvantnge and distort the meaning of a clause in the New 
York State Coiistitution whicli bars all public aid to denomina- 
tional schools "other than for examination or inspection."^'' 

The New York court held the Mandated Services plan to 
closely rosemble the Pennsylvania purchase of servicQS plan 
ruled iniconstitutional by the Supreme Court in Lemoii v. 
Ktirtzmmh "The dilemma ... is insoluble. Either the statute 
falls because a system of surveillance and control would create 
excessive entanglement, or, without such a system, the schools 
would be free to use funds for religious purposes. The consti^ 
tution is breached whichever route is chosen." 

Finnlly, on April 17, the U.S. Supreme Court aliirmed a 
September 28, 1971, ruling of a three^judge federal court in 
Missouri, in Bmsoa, et al v. State of Missoim, which held that 
the First Amendment does not require states to assist parents 
in providing religiously oriented education for their children. 
The Missouri court had dismissed the suit by parochial parents 
who claimed the state's failure to aid parochial schools abridged 
their right to freely exercise their religion, denied them equal 
protection and due process of law, and failed to extend the 
benefits of state laws concerning education to all citizens, 

TOWARD THE FUTURE 

After reviewing the relevant Supreme Court and other 
federal court rulings from Everson through Lonon to the 1972 
decisions, a reasonable person would have difficulty visualizing 
how any public aid could constitutionally be provided for 
parochial or private education except for rather peripheral and 
minor aids. Governor William T. Cahill of New Jersey seemed 
to recognize this when he announced on April 20 that he was 
abandoning support for all but peripheral aids for parocliial 
schools.-s Gov. Cahill, a strong supporter of parochiaid, re- 
luctantly said, "I am. not going to force anything on the legis- 
■ ^ lature that is patently unconstitutionah" 
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Battles over various paroehiaid plans will continue, how- 
ever futile they might be. Maryland citizens will vote in a 
November 7, 1972, referandum on a 1971 statute which pro- 
vides $76 to $200 tuition grants to parochial and private school 
students.'*^ The New York legislature is considering a package 
of bills to aid parochial schools through such devices as tax 
credits for tuition paymentSj state assistance for building 
maintenance, and tuition reimbursements for low-income pa= 
rochial students. New York Senate Majority Leader Earl W, 
Brydges has even sponsored a resolution calling for a federal 
constitutional convention to amend the U.S, Constitution to 
permit some form of paroehiaid,^' However, with public opinion 
nationally opposing paroehiaid by about a G040 margin, there 
is little likelihood that such an amendment would ever gather 
sufficient support for passage**^^ 

Tax credit plans may still be debated in Congress, in state 
legislatures, and in public forums, and the OEO may continue 
to promote its voucher plan, but the logic of the federal district 
court rulings In Pennsylvania and Ohio in April should per- 
suade most lawmakers that both tax credits and vouchers have 
insuperable constitutional defects, Both plans would involve the 
transfer of money from the public treasury to parochial and 
private schools. They would either aid religious Institutions 
without safeffuards against use for advancing religion or re= 
(luire safeguards certain to involve "e^^cessive entanglement" 
between religion and governmenti 

Nonpublic enrollment declined from a high of 7 million 
students In 1965 to 5.4 million in 1971, a drop of 23%. During 
the same period public school enrollment grew from 4L5 mil- 
lion to 46,6 million, an increase of 12.8%. According to the 
Notre Dame study, nonpublic enrollment will probably slide 
to about 3 J million by 1980, with most of the decline taking 
place In Catholic ichools, Census Bureau statlities^^ indicate 
that total school enrollment will decline by about 1,6 million 
students between October 1971 and October 197B, Public schooli 
should be able» then, to absorb additional students wthout 
undue strain. The ability of public school iystems to expand 
rapidly has been amply demonitrated* The Princg Georgei 
County, Maryland, district, with 161,405 students enrollsd for 
the 1971-72 school year, grew by an average rati of 8.7% per 
O ^ y^ear between 19B7-68 and 1969-70,^^ The Fairfax County, Vir- 

EMC ginia. district, with 185,948 students In ADM in 1971, grew by 
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an average rate of an even 10% per year between 1954 and 
1971.^^ Both school districts are functioning reasonably well, 
Contrast these gro\rfch rates with the national average public 
school increase of 2.05% per year from 1965 through 1971.^^ 

Martin A, Larson, in a major study of parochial enrollment 
deciinej to be published late in 1972 by the Americans United 
Research Foundation^ found upon investigating 16 communi- 
ties from Califorin'a to Michigan during 1971 that transfers 
from parochial and private schools have caused only slight 
problems, that support for public education is weakist in com- 
munities with large percentages of cliildrin In parochial schools, 
and that the shift of students from parochial to public schooli 
draws communities closer together and increases support for 
public education. 

Absorbing parochial school transfers into pubhe schools in 
some areas might result in increased educational costs, but in 
the long ruii these will be far less than the economic, educa- 
tionalj and social costs of dividing public support among public 
schools and a proliferation of less than optimal size nonpublic 
schools, 

Catholic schools can survive 'without public aid if they meet 
the felt needs of Catholic parents, just as Protestant, Jewiih, 
and private schools seem to be meeting such needs. Catholic 
schools could help themselves by emulating the consolidation 
process which has aided public education so much. In any casej 
however, whethir church schools survive or decline is essen- 
tially not a public problem but a private one. 

Beyond the scope of this paper are the public problenis of 
providing adequate support for public education and of making 
educational opportunity for all children in public schools more 
nearly equaL Surely our country has the material and intellic- 
tual resources to do the job, All we need is a little more de= 
termination. 

A suitable conclusion to this discussion has been supplied 
by the New York Commission on the Quality, Cost and Fi- 
nancing of Elementary and Secondary Education in its report 
to Governor Rockefeller in February 1972 p'^* 

The principle of separation of church and state should 
not be abrogated: public funds or tax rsvenuss ought 
not to he used in support of the attendance of students 
at sectarian schools, , . , We , , . recommend against piib- 
lic support of nonsectarian nonpublie schools. , , . As . . . 
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transfers [from nonpublic to public schools] take place, 
special grants [influx aid] should be made to those public 
school districts where unusual expenses are encountered 
because of rapid increases in enroilment. . . , Also* a 
policy of state purchase or lease of nonpublic school f acili^ 
ties should be adopted in preference to construction of 
new public school facilities wherever this is possible. 

As the courts dissolve the controversy over parochiaid, edu- 
cators, lawmakers, parents, and citizens generally should be 
able to devote more attention to solving the remaining problems 
of that great instrument of American democracy and progress, 
the public school 
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Educational Vouchers: Pro and Con 

Frederick 0, Goddard^ 
Irving J* Gopfman 

reeent yearSj the concept of tuition vouchers for educa- 
tion has gained incriasing attention and Buppoit, This attin- 
tion and support has come from widely ieparated and diverse 
groups within the political spectrum, groups that one would 
not normally expect to flnd in agreiment. Closer Inspection 
of the speciflc voucher proposals by these different groups 
reveals that indeed they are not in agreement upon either 
the goals of education reform or upon the means to obtain it. 
The term voucher has been used loosely to name a wide variety 
of quite different institutional arrangements. This paper has 
been written to sort out these differences and to indicate to 
the reader just what various "voucher*' schemes can really be 
expected to accomplish* 

The public choice of which scheme to adopt, if any is to be 
adopted at all, will be seen to rest primarily upon the public 
choice concerning the goals of public education, A voucher 
system is not then just another experiment in methods of 
flnancinff— one that can be adopted or discarded at vrtll — but 
rather may involve fundamental reforms In the very nature 
of public educationj iti goals, its accomplishments and Its insti- 
tutional framework. 

University of Chicago Professor Milton Friedman Is per- 

♦The authors are raipecfcivelyi Aisociate ProfesiOr and Profeiior of 
Economies at the Univeriity of Florida* 
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liapi the father of rnodern educntlon voucher proposals. Fried- 
man introduced this idea in his 1966 article, **The Role of 
Government in Education.-'^ Friedman's proposal was not de* 
signed to improve the financial basis of public schools but 
rather to divert public funds away from public education and 
' into private educational institutions. This objectivi is very 
different from that of the Center for the Study of Public Policy 
(CSPP) which would require that* "No public money should 
be used to support private schools."^ 

The proposals by Professor Friedman and the CSPP are 
not reconcilable because they rest upon very different educa- 
tional goals. This paper >vill Investigate these and other pro- 
posals ill Jatir sections with particular emphasis upon the 
specifiic type of systems most likely to promote various goals. 
The section immediately following sets the stage for the in- 
vestigation by examining the current crises In public support, 
financial and other^ of our educational system, 

TAXPAYER REVOLT 

Prior to the 1966=67, fiscal year, voters consistently ap- 
proved school bond proposals in about 72 percent of elections 
rapresenting from 70 to 80 percent of the proposed dollar value. 
The year 1966 marked the" beginning of a downward trend, 
however, so that by 1968-60, only 56 J pavcent of school bond 
proposals were passed, representing only 42,6 percent of dollar 
value proposed.- The actual amount approved fell from $2*65 
billion in 1968 to $1.70 billion in 1969 even though enrollmentSj 
income and prices had risen. Clearly the American voter was 
less willing than ever to vote new property taxes for the sup- 
port of education. 

The revolt by local property taxpayers against school bond 
issues after 1966 was not the only symptom of a taxpayer 
revolt. State governments have been under incriasing pressure 
for parsimony, and in 1969| with national interest and support. 
Congress voted wide reforms and reductions In Federal taxes* 
More recently, the people of New Jersey have turned down tax 
reforms and increases, while both Senator McGovern and Gov- 
ernor Wallace gained some support in primary campaigns on 
the basis of tax relief proposals. There are two possible sources 
of taxpayer dissatisfaction that might underlie this revolt. 

First, the revolt may be against too high or Inequitable 
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taxes. Certainly taxes at both the federal and state levels have 
increased absolutely and as a percent of income in the past six 
years. This is due partly to the inflation accompanying the 
Viet Nam conflict and partly to increases in government pro- 
grams at all levels. During 1970-71, for example, while overall 
GNP grew at 7 A percent, state expenditures grew at 16.2 per- 
cent.* A general belief that the tax system is unfair has also 
been evident in recent years. Comment has already been made 
about widespread support of political candidates who have 
promised reform. When people believe that they are being ask- 
ed to pay more than their fair share, we can expect them to 
resist expanding the program that treats them unfairly. 

The refusal of communities to vote sclioo] bond Issues can 
be interpreted In part as a revolt against the inequities of a 
specific tax— the property tax. This tax yielded up" to 99 per. 
cent of local school districts- tax revenue in 1969,^ Certainly 
distribution of the burden of the tax bears little relation to 
the benefits acquired from, education. In addition, this tax 
amounts to a particularly discriminatory excise on an fm« 
portant essential of the household budget— housing. Economist 
Dick Netzer has estimated that this excise averages from 17 
to 27 percent of annual use value of residential property.*^ Com- 
pared to a 3 to 4 percent excise on other goodSj this Is indeed 
high ! 

A second possible source of taxpayer dissatisfaction leading 
to rejection of school bond proposals is that the preferences or 
objectives of individual taxpayers have changed, That is, tax-, 
payers have voted against new school programs not simply 
because they object to the taxes involved, but because they 
want less, or at least less giwvth, of the educational programs 
in question. Several important factors might have led to such a 
change in preferences. 

First, the widespread occurrence of student rebellion has 
undoubtedly brought forth public dissatisfaction with the re= 
suits of the use of their tax dollars for education. Regardless 
of the extent to which the education establishment is to blame 
for current disorders, taxpayers tend to place the blame upon 
it. The average taxpayer reacting to student disruptions may 
not in fact have reduced his support of education as it might be 
operated. But when he is asked to support education, he is 
limited to supporting what exists, not what he might wish to 
exist* In the long run his wishes for change in the operation of 
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schools might be realized, but In the short run his only means 
of coiitrol lies with his GOntrol of the purse, 

The second factor Is the inherent liberalism of the educa- 
tional proceas. In the best of times this factor leads to some 
antagonism between the taKpayer and the educator. By its 
very nature education promotes more liberal values than those 
held by many citizens. Education must place high values upon 
individual and intellectual freedom^ and the study of our cuU 
ture^s history leads to an increased humanistic orientation, In 
recent years this normal gap has been widened by a drive to 
make modern education more relevant to the immediate solu- 
tion of social ills. Thus education has been injected into the 
middle of political controversy over the best means of running 
aociety* Whether or not this trend is wise^ and many do not 
believe it is, it cannot but erode gineral support for education, 
To the extent that education joins sides in political issues it 
must lose the support of those taxpayers on the opposing side 
of the issue* 

A third factor that possibly has led to a reduction of public 
support of education is the increasing length of stay in school* 
This has in effect created a new class within society* It is a new 
leisure class of people too old (over 17 years of age) to be 
constrained by rules normally governing younger students yet 
a class that does not bear the full individual responsibilities of 
adulthood* that is^ the responsibilities of providing for one's 
financial needs. Such a class has, of course^ always existed, but 
until recent times it was small* The enormous increase in the 
percent of college-ag© youths actually enrolled in universltlesj 
colleges and junior colleges has made this a large and signifl- 
cant social class and one more apt to create resentment and 
conflict. Again the taxpayer may support lower levels of edu^ 
cation, but his opportunity to support or oppose them flnanciaU 
ly may only apply to the whole package of educational pro- 
grams. 

A fourth factor that had undoubtedly contributed to a 
reduction of public support for public education is the tying of 
iducation to racial integration. As Federal pressure for inte- 
gration is extended to the non-South, this factor becomes im^ 
portant on a nationmde scale. This factor is closely related to 
the second factor above. Again those who oppose Integration 
will be Induced to oppose educational expenditures as part of 
Q their political strategy, The main difference between this fac- 
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tor and the second oni is that in the case of intefratlon the 
decisions are being largely made outside the educational estab- 
lishment, Many would argue that this factor is a nGCissary 
cost of obtaining a social reform at least as important as in= 
creased education. The reduction of racial discrimination and 
conflict is undoubtedly a very Important social goal and there 
is some level of costs in terms of loss in other goals that is 
justified. But rational policy-making requires that the costs 
be considered in judging the extent to which the tradeoff in 
goals will be pursued. 

The fifth factor leading to reduction of support for local 
education is parental dissatisfaction with the results of current 
educational programs. There are all too many cases of the 
failure of the schools to teach the elementary skills in readings 
mathematics and spelling. These cases are not confined solely 
to ghetto schools. Parents have also objicted to what seems 
to be a failure of the schools in developing a sense of self- 
discipline and good work habits in students, 

Eesistance of taxpayers to increases in the size of the edu- 
cation budget may not be only a resistanci to increased taxes 
per se but also may arise from a deep dissatisfaction mth the 
performance of the current school system. During the first two 
ygars of the Nixon Administration^ much was made of the 
idea that states and localities were running out of revenue 
sources. A study prepared for the President's Commission on 
School Finance failed to find evldince to support this view.- 
While some localities are experiencing serious difficulties In ob- 
taining needed revenue^ every state has enormous untapped 
revenue sources at its disposah^ John F, Due calculated that 
if state governments had in 1969, implemented his proposals 
for tax changes, none of which would have involved higher 
tax rates than exist in some states today, revenue represent- 
ing a more than 60 percent increase in expenditures on educa- 
tion could have been collected, and this revenue would have 
grown more rapidly tiian GNP in succeeding years.^ Current 
financial limitations do not arise out of an economic constraint 
on funds available to the states^ but rather arise out of an un- 
willingness on the part of the voting taxpayer to support in= 
creased budgets, This unwillinpiess may be as much related 
to dissatisfaction with current performance of our schools 
as to any other causes, 
Q However pressing it may seem to those who must budget 
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school operations that the currint crisis in public education 
is one of finaace or availability of public revenues^ economists 
percc^ive a crisis from lack of performance or lack of equity 
rather than a airnple shortage of funds. Indeed it is not at all 
evident in ecoML^' ic terms that we are not already spending 
too much for education— that the total expenditurg could not be 
reduced in conjund'on with a wiser allocation of that budget. 
In the period 1965 to 1969, the share of GNP devoted to educa- 
tion has Increased from 8.7 percent to 6j percent,'® Few 
would argue that the quality and quantity of educational out- 
put has been increasing at almost twice the rate for the rest 
of the economy. Rather it would seem this gro\rth is due to 
increases in costs that are higher and increases in productivity 
that are lower than is found in other areas. Indeed it may 
very well be that productivity changes in some areas of educa- 
tion have been negative. For example, although no statistics 
exist, the Intuitive feeling of many college teachers Is that the 
learning acquired per unit of budgited risources has declined 
in recent years, 

What is seen from the above is that form of voucher schemeB 
must be a vehicle to reform the fundamental structure of the 
educational sj^stem and not simply a pipiline for revenue grants 
to localities. 

EDUCATIONAL VOUCHERS AND 
CONSUMER SOVEREIGNTY 

The original voucher proposal by Friedman had as its ob- 
jective the granting of consumer sovereignty to parents in de- 
termining the kind of schooling their children would receive. 
By granting this sovereignty to parents, the education indus- 
try, through predominately private schools, would more close- 
ly approach what economists term allocative efflciency. 

The concept of consumer sovereignty, introduced by Adam 
Smiths argues that in a competitive marketplace, the ultimate 
combination of different products and services produced is 
determined by the desires and tastes of the consumers. Be- 
cause producing agents. In this case the schools, cannot long 
remain in business unless they can attract sufflcient consumers 
as customers, these agents must produce those products and 
services that conform to the desires of consumerL is the 
individual consumer^ theUj and not producers or govern- 
ment agency as surrogate for the social will who determines 
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the character of the goods and sgrvicas available to him. It Is 
the consumir who is sovereign^ and producers are his servants. 
This power of the coniumer over the nature of productive out- 
put is lost^ however, if producers do not have to compete for 
customers. For this reason economists are opposed to monopoly. 

Today, with few exceptions, the public school system in 
the United States is a monopoly, While the schools are not 
centrally administered on a national basis (there are over 
16,000 individual school districts) , and there is a great deal of 
variation in the kind and quality of schools among districts^ 
parents are faced with a single monopolistic provider of schools 
within any given market or school district. It is not the num- 
ber of enterprises within a state or nation that matters^ but 
rather the number of enterprises that are operating within a 
local market that determines the degree of meaninffful choice 
that consumers face. For example, relatively few iirms provide 
supermarkets in a given state, but a great many school dlS'^ 
tricts will be found in the same state. Yet the citizens of a 
typical city are faced mi\\ a single monopolistic provider of 
public education but can choose from eight different super- 
market flrms^ each with stores in several convenient locations. 
There are, as might be expected^ wide variations In the kind 
and quality of services offered and in the prices charged by 
each supermarket firm. In any meaningful sense, then, the 
citizens of a typical city^ and of a state, can be said to have a 
diversity of choices in supermai'kets but no choice at all in edu- 
cation. It is this diversity of choices that leads to consumir 
sovereignty. 

If the consumer is faced with a diverse set of choices, he 
will select that enterprise that best meets his individual tastes 
and preferences. In doing so, the individual consumer, along 
with others that share his tastes, will reward the enterprise 
that best meets his demands. Further, enterprises have a 
strong incentivi to seek out consumer opinions and modify 
their product in ways that will Improve it in the consumer's 
mind. It is precisely this process that Friedman sees operating 
to improve educational diversity and choice through consumer 
sovereignty via his voucher jroposaL 

There are, of course, limits to thn degree to which consumer 
suvereignty will act to provide individual consumers with the 
kinds of services that they prefer. Two limits are particularly 
Q important. First, enterprises do not normally respond greatly 
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to the isolated tastes of an individual consumer^ but rather to 
the common desires and taste of an aggregate of consumers 
with similar preferences. Thus consumer soveriignty %vill work 
better for consumers who share tastes and preferences with a 
large number of other consumers. The individual with unusual 
and rare tastes may w^ell find himself ignored* Some citizens, 
with rathir ordinary tastes In supermarkets, are, for example^ 
satisfied by the current diversity in a typical city, but are 
frustrated by the lack of an expensive and high quality French 
restaurant. This limitation, however, only constrains and does 
not void the advantages of competition and consumer sovereign- 
ty*. A public monopoly^ such as the public schools, offers no 
choice at alL The only %vay a parent can influence the school 
system to change and conform to his particular tastes Is 
throufh the political process. But in" this process he must get 
not just a large number of others, but a majority of the parents 
wthin the local district to share his tastes. The competitive 
process, while it does not respond to all individual tastes, does 
respond to the desires of substantial minority groups. Further^ 
through divorsity of serviceSj each substantial minority inter* 
est can be satisfied without denying satisfaction to other inter- 
ests. In a homogeneous, monopolistic public school system, 
minority interests, w^hen recognized through the political pro- 
cess, can only be met by reducing the satisfaction of conflicting 
interests of other groups. 

Another limit on the process of consumer sovereignty arises 
because the market weighs Individual desires by an indi- 
viduaPs ability to pay. In other words, rich consumers are 
iioiTnally more sovereign than poor consumers. In order that 
the poor may be offered a high degree of diversity and choice in 
educational opportunities for their children^, public programs 
must be designed to reduce the disparity in market influence 
that arises from income inequalities. 

The process of consumer sovereignty, through competitive 
diversity in the marketplace, is then more compatible with an 
ethic of individualism than Is a public monopoly controlled 
through majority rule in the political process. Individual de- 
mands, even though they differ from the average or majority 
tasteSj are recognized and responded to by competing enter- 
prises. Consumer sovereignty, in addition to this provision 
for individualism and diversity, is also ieen by economlsti as 
Q providing for what is temed allocative efficiency. 

ERIC 



VoucherB for Edtication 



il5 



An efficient economy is one that utilizis its scarci resources 
in such a way as to produce maximum satisfaction of con- 
sumer wants. In doing sOj provision must be made for de= 
terinining optimum innovative activity^ for selecting the least 
cost methods of production^ and for determining and selecting 
the best of these resources In terms of the particular goods and 
services to be produced. It is this last consideration that is en- 
compassid by the term allocative efflciencyi Allocative efflcienqy 
is obtained when the scarce resources of society are, given aur- 
rent knowledge^ techniques^ and statB of the arts^ used to produce 
that particular combination of goods and services that maximizes 
consumer satisfaction* In general^ economists insist that the free 
marketplace for flnal goods and services is the best mechanism for 
attaining allocative effleiency, and that a free market for inputs 
is the best way of attaining efficiency (least cost mithod) of 
production, Note tlii emphasis in the statement above. The 
claim for allocative efficiency of the free market does not reit 
upon a claim that the free market will somehow discover new 
technologies and methods of production^ but rather that it will 
lend to choices of outputs from among the current possibilities 
that enhance overall* welfare. This point is important in light 
of some recent enthusiasm over vouchers and limited parental 
choice (from among several *'public'^ schools) as a means to 
spur discovery of better teaching techniques and tools. Such 
enthusiasm is based upon a mistaken notion of the operation 
of the consumer sovereignty. Indeed, there is every reason to 
believe that centralized researchj perhaps federally sponsored, 
would be more effective in discovering new techniques than 
uncoordinated, poorly financed efforts of many small educa- 
tional entreprineurs. 

In the economists paradifm^ theUj consumer sovereignty 
serves as a most efficient way to select the objectives of a social 
systim and not as a means of prompting inventiveness in ob« 
taining given goals. If society is to impose collectively de- 
termined objectives upon the education Industry, the advantages 
of freedom of choice and consumer sovireignty are lost* What 
nil this means is that some form of voucher system can be an 
effective social tool only if the objectives of the education sye* 
tern are left unspecified by social agencies and instead in the 
hands of individual parents, 
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CONFLICTING GOALS FOR STRUCTURAL REFORM 

An unfortunate fact for our society is that the primary 
goals for the educntion system sought by diverse reformers are 
in fundamental conflict. On the one hand, some parents wish a 
greater range of choice in selecting the kind of education their 
children receive. In order for this choice to be meaningful the 
parent must be permitted to choose the type of iducation, the 
amount of education, including the cost per day^ and^ to some 
extent the students who will be his child-s classmates. But this 
very freedom, of choice conflicts with the goal of iducational 
equality. A very signiflcant force in American society seeks 
this equality through sociah economic and racial integration 
and greater homogenization of the quality and characteristics 
of education received by the natlon-s youth* 

Clearly these goals are in conflictj for the very act of re- 
quirlnff that all schools be open to everyone regardless of ability^ 
background, motivation or interest robs the parent of consumer 
sovereignty or meaningful freedom of choice, This point must 
be emphasized, Numerous authors of reform plans, including 
Christopher JenckSj John Coons, Stephen Sugarman, and Judith 
Areen have proposed systems that allow some selection of 
schools by the parent. But the plans submitted by these authors 
all deny any meaningful choice to the parents through restric- 
tions that require eligible schools to be integrated socially^ 
economically and racially through quotas and lotteries. The 
most that a parent could choose would be the level of expendi^ 
tures per student day^ and even this is not an available choice 
in some of the plans. 

Considerable evidence eKists suggesting that such choices 
are not very mianingful in terms of educational attainment. 
The Coleman Report of 1965 revealed that such items as capital 
expenditures or teachers" salaries seem to have no detictable 
influence on the student^s progress,^ ^ Coleman- s flndings sug- 
gest instead that the most important influence on a student^s 
progress is his classmates. However repelling it may be to some, 
the conclusion is inescapable • if parents are to have a meaning* 
ful choice of schools—one that can affect signiflcantly their chil- 
dren- s educational progress— then they , must be allowedj to 
some extentj to choose their children*i clasBmates. ' 

The better value jiidgment may be to opt for equalization 
and homogenization of education^ and society may maki this 
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choice. But such a judgment should be mucle with tho true 
cost In mincl, Equalization and homogenization of the social, 
economic and racial backgrounds of children in all schools can 
only be obtniuGd through donyinff parents any meaningful 
choice or control over their own children's education. Further, 
and perhaps more important, such pntialiration might be ob- 
tainable only by lowering the educational opportunity of some 
in order to enhance that of otherH. As Martin Mayer stated, 
**There is some rea.son to believe, on the basis of the Coleman 
Report, that the children of low4ncome, ilUeducated parents 
will on the average do somewhat better in school if they are 
exposed to the more invigorating air of classrooms dominated 
by the children of higher-income, better-educated parents. The 
same report gives evidence (much less frequently cited) that 
children from more fortunate homes will on the average do 
worse in school if they are a minority group in classrooms 
where the air is that of the alums."^- 

Society is theii faced with a choice of attempting to maxmize 
the opportunities of individuals for self improvement and a 
better life by allowing full consumer sovereignty and freedom 
of choice in education or of attempting to equaUse thu oppor^ 
tunities of some while enhancing that of others, less talented 
or from poorer baclcgrounds. Economists cannot and should 
not make this choice involving fundamental philosophical and 
ethical values. All that economic science can do is indicate 
those institutions that best serve society's goals once the choice 
is made. The following sections are devoted to this purpose. 



THE FRIEDMAN VOUCHER PLAN 

Professor Friedman, though normally thought of as the 
father of the modern voucher plan, has not in any one place 
set out the details of a "Friedman" voucher scheme. Neverthe^ 
leas, his ideas can be collected from a wide diversity of writings, 
speeches and private conversations, and a "Friedman" plan can 
then be set forth as f ollow^s i 

L Government would require a minimum level of educa^ 
tion and finance that through . , vouchers redeemable for a 
specified maximum sum per child per year If spent on approved 
educational services. 
Q 2, "Parents would then be frei to spend this sum and any 

ER^C adtMUonal sum they themselvis provided on purchasing educa- 
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tioniil services from an 'approved* institution of their own 
choice/*'* (emphasis added) 

3. Approved schools might be run by . * private inter- 
prises operated for profits or by non-profit institutions,**^" Pub- 
lic, state operated schools might still exist (especially in low 
population areas where only one school is econoniicariy feasi- 
ble) but these would receive no public funds beyond the amount 
of the voucher. 

4. *-The role of government would be limited to insuring 
that the eligible schools met certain minimum standards, such 
as the inclusion of a minimum common content in their pro- 
grams, much as it now inspects restaurants to insure that they 
maintain minimum sanitary standards."^- 

5. Schools would be able to set the entrance, disciplinary 
and achievement standards they wished subject only to the 
pressures of the marketplace and obvious constitutional restric- 
tions against racial or religious segregation. 

On the positive side, the simple Friedman voucher plan, 
if implemented, would certainly promote consumer sovereignty 
and freedom of choice. Those parents who are today denied 
reasonable opportunity to increase the level of expenditure on 
their child's education would be able to do so under the Pried- 
man plan. In like manner, parents would have an enhanced 
opportunity to choose from various kinds of educational insti- 
tutions in order to fit the institution to their perception of their 
chlkrs particular needs. Of course, if parents wish to purchase 
additional amounts of education by sending their child to a 
more expensive school they must pay the difference (above the 
voucher amount) from their own budget. But this Is what free- 
dom of choice is all about. Currently, parents who have a 
child in the public school can do this only by persuading every- 
one else (including those who have no children) that a higher 
budget is desirable or by withdrawing their child from the 
public system and thus pay not only the additional amount^ 
but also what was previously obtained from public funds. 
Under the Friedman plan, then, parents would be able to enter- 
tain preferences for education budgets that differed from the 
community average. 

This opportunity would not be confined only to the rich. 
Indeed, the poor would beneflt proportionately more. Under the 
Q current system, it is only the rich who can afford the choice of 

ERIC sending a , gifted child to a special and more costly school. Under 
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Friedman's plan this choice becomes more available to poor 
parents, since they would only have to pay the additional tui- 
tion and would not have to lose their public support. Addition- 
allyj under a Fiiedman voucher plan^ total expenditures on 
education w^ould undoubtedly rise sipiiflcantly even if total 
public expenditures wwe not increased. Thus, the limits on 
education currently imposed by political constraints on state 
budgets would be broken. An increase in expenditures for Wil- 
fare or highways would not necessarily mean a curtallmint of 
educational opportunity as is often the case now, 

Friedman's plan does, however, have many negative aspeets, 
Perhaps the most important one is that typical schools w^ould 
not have student bodies that proportionately represented the 
students of the whole community. Even with the prohibition 
of racial and rehgious discrimination in admissions, it is prob= 
able that parents would voluntarily send their children to 
schools with a student body of similar cultural background. 
While, for example, no school eligible for vouchers would be 
allowed to exclude students on the basis of relipon, one would 
itill ixpect to find predominately Catholic schools. Similarlyi 
the prohibition of racial discrimination would not precluda 
many of the better "academic*^ schools from being predominate- 
ly white. As long as a disproportionate number of blacks come 
from deprived family backgrounds, one can expect a reduced 
ability to compete on purely academic grounds for admission 
to select schools and^ thuSp a is than proportionate enroll- 
ment in those schools. Thus, the Friedman voucher plan would 
fail to promote social integration of dlflferent classiSp races and 
reli^ons; indeed, it might encourage the opposite. 

While Friedman's plan would allow increased opportunity 
for individual families to upgrade their children's education 
through individual financial eflfort, inequalitlss in the distribu- 
tion of the nation^s income would lead to far more rich than 
poor parents doing so. Thus, one could expect some increase in 
levels of segregation by income class. 

THE FBIEDMAN^PAULY OR CPPC VOUCHER 

A variation of the Friidman plan has been proposed by 
several economists, including Mark V. Pauly and Jay Cham- 
bers who calls his plan the Compinsation Principle-Price Com- 
petition or CPPC Voucher." 
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Pauly and Chambers propose In principle the same scheme; 
in Pauly's words ^ 

"... a acheme in which the community agrees to pay some 
f raction of the cost of each unit of education purchased by the 
parents could lead to optimality. . . . The optimal structure of 
these payments is not, however, one in which the community 
pays the same fraction of the per unit cost at all income levels, 
but rather It Is one in which the fraction paid by the com- 
munity varies inversely with family income/'^^ 

The iffict of the Pauly-Chambers modification would be to 
change the first two characteristics of the Friedman proposal 
listed above to read : 

1. Government would require a minimum level of educa- 
tion, and flnance this through a fixed minimum, voucher grant- 
ed for each child. 

2, Parents would then be free to spend more than this 
minimum sum on their child's education with the State paying 
a part of the additional tuition increments above the fixed sum. 
The fraction of the additional tuition to be paid by the state 
would vary inversely with family income^ 

The exact details of the payments mechanism implementing 
the above are not as important as the principle involved, and 
several specifle schemes have been proposed. Perhaps the easiest 
form of Implementation would be to allow parents to purchase 
additional vouchers at a fraction of their face value with the 
fractional price to be determined from the famlly-s income as 
reported for tax pui'poses. This particular form has the ad- 
vantage of minimizing the administrative burden of the scheme. 
Families with incomes above some level would have to pay the 
full face value. Fanallies at the lower end of the income scale 
would ahmys have to pay something for additional voueheri 
though it might be as low as 10 to 20 percent of face value. 

While retaining the positive characteristics of efflciency and 
consumer sovereignty in the unmodified Friedman plan, this 
Pauly-Ohambers modiflcation would go far towards eliminating 
any inequities due to Income distribution, and granting more 
choice to poor families. Indeed, the modifled voucher scheme 
might lead to greater equality of opportunity among children 
from different income classes than does the current public 
school system. Under the eurrent system, children are largily 
restricted to attending schools on a residential basis, and chil- 
dren from poor families cannot transfer to better schools in 
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rich neighborhoods. Under the modified vouchei' sehemej poor 
children would be enabled to buy into better schools. 

While the modified voucher plan would largely eliminate 
inequities in education due to wealth, it would not eliminate 
differences in education arising from differences in the stu- 
dents' talent or ability. It would not be expected that schools 
would separate students on the basis of family background 
per se^ but separation of students according to academic merit 
or their individual talents and ability wouldp de facto, tend to 
promote the enrollment in separate schools of children from 
good and bad family backgrounds. This would follow since cur» 
rently a poor family background is statistically associated with 
low academic ability. The talented student from a poor back- 
ground would, under the Pauly-Chambiri voucher, be able to 
attend the better schools (that is, schools with high entrance 
requirements), but the average child from a poor backp^ound 
would not. 

Thus the Pauly-Chambirs modified voucher would promote 
efflciency and individual opportunity even better than the un- 
modifled plan, but would fall to promote, indeed discourage, 
proportional integration of students of different racial, re- 
ligious or cultural backgrounds. Schools would tend to group 
students on the basis of talent with talented students, regard- 
less of background, attending one school and less capable stu- 
dents attending another. If the community were large enough 
to support several schools in each category (high and low aca- 
demic achievement) than further separation along niiltural 
(especially religious) line could be expected. Note t it this 
would be true even though no tests of reli^on or bacKground 
could be applied for admission. Parents would naturally tend 
to (other things such as academic quality being equal) place 
their children In schools with an enrollment of predominately 
the same culture as their own. 

The Pauly^Chambers modified voucher could be changed in • 
two more ways that might Improve its performance with re- 
spect to the goals of social integration and compensatory edu^ 
cation. First, as a prerequisite for qualifying as a voucher 
accredited school, a school might be required to take affirmatiye 
action rather than simply to refrain from discriminating in its 
admissions policies on the baiii of raci, religion, or other 
ethnic qualities, and in addition, might be required to assure 
a reasonable representation of various iubgroupi of the popu- 
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lation in its student body. For example, each school might be 
required to have an admissions proceduri which would assure 
that each cultural subgroup would be represented in the same 
proportion in the student body as it was In otherwise qualified 
applications. More stringintly, a school might be required to 
actually recrait students so as to meet quotas based upon race, 
religion and other groupings. Such requirements, especially 
the use of quotas, would of coursi diminish the degree to which 
consumer sovereignty would guide the development of the na- 
tion's schools. But this reduction in the ability of consumers 
to determine the character of schools w^ould take place In an 
area where society has already determined that consumer choice 
.3 to be constrained, for ixample by the 1964 Public Accommo- 
dations Act. Considirable consumir sovereignty would still 
remain to determine the amount of expenditure in individual 
schools and the character of the schools in terms of academic 
versus vocational programs, the level of scholastic rigor and 
the nature of discipline maintainid, 

A vQucher system changed In the above manner would not 
only obtain the level of social integration of the current public 
school system^ but would in addition go much further than cur- 
rent schools to oflfer opportunity to children from poor or de- 
prived backgrounds to obtain the excellence usually associated 
only with wealthy school districts. Further, such a voucher 
system, would promote the Integration of children from differ= 
ent income classes to a degree far exceeding anything the 
public, neighborhood school system could attain. 

A sieond possible change in the above voucher scheme 
would be to increase the amount of public subsidy of tuition 
vouchers (as opposed to the parent- s contribution) used to 
purchase special types of socially desirable education. Thus, 
an incentive could be provided to encourage the expansion of 
programs for retarded or handicapped children, or remedial 
education for children from disadvantaged neighborhoods or 
cultures. Few things work as well as the possibility of obtain- 
ing more money in inducing educators to ehange programs 
and introduce special aids. 

Most voucher proposals to date have had the shortcoming 
of allowing if not promoting d$ facto segregation in the schools. 
The addition of these two changes to the Pauly-Chambers 
voucher scheme would go far towards eliminating this ob- 
Q jection. The flrst change would, however, be obtained at a cost. 
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The degree of consumer soverelffnty, individual parental choice 
aiid ecDnomic efflciency would certainly be riduced by restric- 
tions on enrollment policy to assure social homoffeneity of stu- 
dent bodiea. The fundamental conflict between individual choice 
and efficiency on the one hand and social intefration on the 
other is not avoided, but rather compromised by trading off 
some of one for the other. 

SOME PSEUDO VOUCHER SCHEMES 
Several attempts have been made to design plans that 
would eliminate the unmodifled voucher plans* shortcoming of 
de facto social segregation in the schools. Poremost among 
these are the proposal of the Center for the Study of Public 
PoUcy (CSPP) currently being tested by the Office of Economic 
Opportunity and the Family Power Equalizing proposal of 
Coons, Sugarman and Chme.*^ Neither of these are in fact true 
voucher schemes since both deny any meaningful consumer 
sovereignty to parents. Hence, both are treatid together. 

The full details of the CSPP proposal are too extensive to 
repeat here and only an outline of the important principles is 
given below 

1* Schools would not be able to charge any tuition or fees 
beyond the fixed voucher given to all children. 

2, Schools would have to accept any and all applicants 
so long as space was available, 

8. If excess applicants existed at least half of the spaces 
would be fllled by lottery from the applicant pool ; the other 
half of available spaces would be subject to quotas regarding 
minority ethnic groups. 

4. Schools would not have control over suspension or ex- 
pulsion but would be subject to uniform standards set by a 
government agency, 

6. A new government agency would be established to dis- 
tribute vouchers to parents, pay schools for vouchers and pay 
parents for transportation costs to schooh 

The most immediate critical comment on the CSPP plan is \ 
why bother with vouchers at all? Since parents cannot aug- 
ment the voucher from their own funds and the value of the 
voucher is fixed, it would be far more economical to simply pay 
the schools an amount based upon enrollment. Vouchers in 
this plan serve no purpose other than to increase administrative 
overhead costs. 
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In fact the CSPP plan is not a voucher plan, but rather a 
plan to reform the public school systems. With the restrictions 
listed above, any slgniflcant degree of consumer sovireignty 
or variation in educational opportunity is blocked. In affect, 
this plan is designed to replace the neighborhood school systim 
with a more centralized system with Individual public schools, 
perhaps, emphasidng science, the arts or vocational skills. 
These objectives may well be good ones, but the plan itself is 
overly awkward and complicated by the 'Voucher" format,^i 
While the CSPP plan would not significantly allow for consumer 
sovereignty or allocative efflciency in the schools, it might go 
a long way toward granting more social intagration than is 
found In the current public school system or could be expected 
from a true voucher system— might, that is, with one excep- 
tion, Tlie CSPP plan, by centralizing school programs and 
fimncing would eliminate the current practice of well-off 
neighborhoods voting themselves higher than average school 
budgets through local property tax flnancing. If this oppor- 
tunity is removed, we may well experience an increasing num- 
ber of well-off parents removing their children from the public 
school system entirely and simultaneously miding their Bupport 
of the ptiblic schools and school taxes. Thus, the CSPP plan 
could lead to reduced taxpayer support of public schools, in- 
creased social segregation by wealth class and a wider differen- 
tial between total expenditures on rich and poor children. This 
danger of the CSPP plan is one shared with many other plans 
that attempt to force equal expenditures for all children. It is 
not a danger for any of the voucher planSj for these do allow 
Individual parents to obtain higher than normal expenditures 
on their child's education if they so desire. 

The Family Power Equalizing plan of Coons, Sugarman 
and Clune^ while not presented as a voucher plan^ has featurei 
more compatible with the use of a voucher mechanism than 
those of the CSPP plan, Briefly, Family Power Equalizing 
would: 

L Provide for a saleetlon of public or private schools mth 
different set costs per pupil (for example, with costs of $500, 
$800, $1100, and $1400 per pupil). 

2, Private schools in the sy^.tem could receive no funds 
from any other source than the government payment given 
above, 

8. Each family would be directly taKid according to its 
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choice of schooL That is, school taxes would be higher as the 
parents sent their child to a higher cost school. 

4. These direct taxes would also vary with family Income, 
so that a high income family would pay more than a low income 
family for each level of school costs, 

5. . , the price (tax) to a rich family would exceed the 
full cost.''"* For example, a rich family might be taxed $2000 
if it chose to send its child to the $1400 school. 

This plan, inchidlng item number five, can only be described 
as naive to the point of absurdity. It is unimaginable that, in 
general, families would voluntarily pay $2000 to attend a 
$1400 school. Further, it is difficult to imagine a society that 
would attempt to impose all of the burden of subsidizing poor 
families with children solely upon upper^middle class and rich 
families with children, leaving those well off families without 
children free of any tax. The Family Power Equalizing plan 
as proposed simply would not work. In any public educational 
program, we can expect that, tmless the direct tm coat (or 
voucher price) is aigmficcmtly less than the school cost per 
pupil, families that would be charged an amount close to or 
exceeding the expenditure per pupil in the public system would 
withdraw from the public system and enter the purely private 
system. Since private schools have the reputation of offerinf 
the parent a program that more closely tailored to his individual 
tastes for his child, the typical parent will, dollar for dollar, 
prefer a private school to a public one* The more the public 
schools are directed to pursue social or public goals rather than 
accommodate parental dimands, the greater will be this ceUru^ 
paribiis preference for private schools* To overcome this pref- 
erence, the typical parent must be faced with a compensating 
flnancial advantage in the public system. A program that offer^ 
ed this advantage to only part of the families in the popula- 
tion could only reasonably be expected to result in part of the 
families participating.^'^ 

Thus Family Power Equalizing, as propoped, would in fact 
perfonn much worse than th© existing public school system 
based on neighborhood school districts* Currently, integration 
of children from different income classes is limitid but not 
eliminated because of residential patterns. The Family Power 
Equalizing plan would assure a total separation of the ehildrin 
from the dlffirent income groups. Moreover, with the withdrawal 
of the upper-middle and upper income groups, the public sys- 
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tern would lose flnanelal support as wall as students and the 
children of the poor would be absolutely worse off than in a 
segregated but better financed system, 

Family Power Equalizing can only be made viable, then, 
by the elimination of item flve. If this provision is discarded, 
however, Family Power Equalizing approaches a modified 
Pauley-Chambers voucher plan. This option is then made un-^ 
necessanly complicated and restriGtive by such features as 
forbidding outside donations to private schools and limiting 
school budget variation to a few set figures, At best (when 
modifled), Family Power Equalizing is inferior to the Pauley- 
Chambers modifled voueher.^^ 

SUMMARY 

The use of vouchers for partially flnaneing education is 
probably the best method of obtaining a larger degree of con- 
sumer sovereignty, individualism, eflfieiency and diversity in 
our nations schools. The cost, however, would be the sacrificing 
of the objective of widespread integration of social, racial and 
religious classes within the schools. Some modification through 
the imposition of legal restrictions upon discriminatory ad- 
missions requirements could avoid much of this cost. To do so 
would reduce the gains in consumer sovereignty, individualism, 
eflSciency and diversity, but would not eliminate these. A vouch- 
er system could sipiificantly promote these objectives, even 
with legal restrictions to promote social integration, provided 
that the vouchir system encouraged a variety of per pupil 
school budgets by allowing parents, through the family budget, 
to augment their child's public support. 

An Intagral part of any workable voucher scheme must be 
that parents, in determining the level of total education ex- 
penditures of their child, must pay at least a part of tuition 
costs above some social minimum. If social integration is to 
be promotid all parentB, even the richest, must be subsidized 
enough to make the publically supported system more attractive 
than the totally private system. 

Soma pseudo voucher schemes, such as the CSPP model 
and Family Power Equalizing, by attempting to impose what 
amounts to punitive restrictions on the rich, would in fact, 
cause the well-off to desert the public system, the poor then 
would ba worse off than bifore. Rather than adopt these ex- 
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treme measures, society^ if It choosei not to seek the objectives 
obtainable with youchers, should seek to refoiiti the cuiTent 
school system, with better and more equitable financing and 
diversity within Individual public schools. 
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